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PKEFACE TO VOL. XCI. 



The Revised Eeports have now come within the period of 
reformed procedure which covered nearly twenty-five years 
before the Judicature Acts reduced pleading to its lowest 
terms. Both the Common Law Procedure Acts and the 
corresponding legislation and orders for Chancery practice, 
which so far as we remember never had any current short 
name, did excellent service in their time, and did not pass 
away without regrets. In the common law Courts there 
was a generation of great judges : it is enough to name, for 
the three Courts at Westminster, Blackburn, Willes, and 
Bramwell, whom in the progress of these reports we shall 
meet with on the bench before long. The work done in the 
Court of Chancery was good and sound, if less brilliant; 
among other things, the foundations of modem company law 
were being laid. The latter part, at all events, of this 
period is within tlie memory of members of the profession 
who are still active. Thus the law we are now dealing with 
may be called modem in a pretty strict sense ; and we have 
now thought it right to account for every case in the 
authorized reports, that the learned reader may see at once 
what we have not thought to call for reproduction in full, 
and, so far as practicable in a short compass, the reasons for 
our decision. We felt a little reluctance in keeping only the 
liead-note of Salomons v. Miller^ p. 759, where it was decided 
that in the parliamentary oath of allegiance, as it then stood, 
the words "upon the true faith of a Christian" were 
material, and a Jew could not effectually take the oath 
omitting these words. The case is a curious piece of 
constitutional history, but the Revised Reports are not a 
museum. 
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12 1861. CH. 1 D. M. & G. 24—26. [r.r. 

Felly have attached on them if they had passed first into the hands of the 
wathbn. client, and from him to the solicitors. 

This disposes of the first head of the argument. But then it was 
said, secondly, that whatever maybe the general doctrine, here the 
conduct of the plaintiff was such as to preclude him from insisting 
on his title, against the lien of the solicitors of Lewis. But we can 
[ '25 ] *discover nothing whatever in the plaintiff's conduct to warrant 
such a proposition. When the plaintiff advanced his money and 
obtained his mortgage deed, in September, 1889, he of course 
employed his own solicitor to act for liim. All which can be 
alleged against him by the solicitors of Lewis the mortgagee is, 
that he did not inform them of his security. But he was under 
no obligation to give them any such information, nor was it in the 
ordinary course of business that he should do so. There is no 
suggestion that he meant or wished to mislead them. There was 
nothing to suggest to his mind that it could be of importance to the 
solicitors that he should give them notice of his security. Cases 
may undoubtedly occur, in which parties, by standing by and 
remaining silent, may give to others rights against them, in the 
same way as if they had been active in making representations ; 
but that can only be when it has been the duty of the party not to 
be silent, or when the party remaining silent might reasonably 
infer that such silence would be taken by others as sanctioning a 
particular course of conduct. No such circumstance exists here. 
The conduct of the plaintiff, for aught, at least, that appears, was 
just what might be expected from a man intending to deal with 
perfect fairness. He became mortgagee, employing his own soli- 
citor, and took it for granted that the mortgagor and his solicitor 
would settle their own rights among themselves. There does not, 
therefore, appear to us to be anything in the conduct of the 
plaintiff depriving him of his ordinary rights. 

The only remaining question is on the point whether the solicitors 
may not have a lien against the plaintiff, though not for their 
whole demand on Lewis, yet for so much as relates to the obtain- 
ing the conveyance of the Lyppiatt estate from the vendors. As to 
[ •26 J this the *argument was, that these costs were incurred for the 
common benefit of the plaintiff and Lewis, and so that the lien of the 
solicitors ought to prevail against both the one and the other. On 
this minor point, Lord Justice Knight Bruce entertains some 
doubt, and I can therefore express my own opinion only. In my 
opinion these costs do not differ from the rest. I think the 
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solicitors have no lien against the plaintiff for the costs of felt.y 
obtaining the conveyance, any more than for any other part of wat'hbn. 
their bill. 

The lien of the solicitor is a right to retain deeds as a mode of 
enforcing payment of a debt due by the party whose deeds are 
retained. It is essentially a right arising between the party 
employed and his employer. The right when once constituted, may, 
under circumstances, prevail in favour of the solicitor, not only 
against his employer, but also against parties deriving title under 
his employer. But it always originates from the relation of client 
and attorney ; i.e., employer and employed. Taking this to be a 
correct view of the law, the question here is who employed Messrs. 
Wathen, Bassett and Gurney to obtain and perfect the conveyance. 
No doubt when they had completed the conveyance, their services 
enured to the benefit, not only of Lewis the purchaser, but also of 
the plaintiff, who claimed under him. But I do not think this is 
material. If 'the case could be brought to the point that the 
solicitors were acting not only for Lewis, but also for the plaintiff, 
then neither Lewis nor the plaintiff could take the deeds of convey- 
ance out of their hands without paying them the full amount of 
their costs incurred in preparing and perfecting them. But this 
certainly was not so. The solicitors were the solicitors of Lewis, 
and of him only. He alone employed them. He alone was liable 
to pay them for their services, and against him alone, therefore, 
was their lien ^available when the deeds came into their hands. [ *27 ] 
Their right is, as I think, precisely what it would have been, if, on 
the final settlement of the purchase and execution of the deeds, 
the vendors had delivered the deeds to Lewis and he had handed 
them over to the solicitors. In such a case the right of the 
solicitors would be only, as I think, to hold the deeds subject to all 
the rights, legal and equitable, affecting them in the hands of 
Lewis ; and therefore, their right was, as I conceive, subject to a 
prior right in the plaintiff in respect of his mortgage of September, 
1889. I do not think there is any distinction between these deeds 
and the other deeds in the hands of the solicitors. 

The result therefore is, that the decision of Sir James Wigram 
will be affirmed in every respect, and this appeal must therefore be 
dismissed. And Lord Justice Knight Bruce concurs with me in 
thinking that the costs of the appeal must in that case follow the 
event, and so be paid by the appellants, because the appeal 
reproducing litigation on points, manifestly, in the opinion of both 
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[r.r. 



Pklly 

r. 

Wathbk. 



members of this Court, properly decided by the Vice-Chancellob, 
has taken a range widely beyond the narrow and restricted part of 
the case, on which alone my learned brother entertains any 
doubt. 

It is unnecessary to say that the question raised at the Bar, 
whether, if the lien had been established, it would have extended to 
the debts due to all the successive firms, or only to that due to the 
last firm ; whether, in short, according to the doctrine laid down in 
In re Forshaw (1), the lien of a solicitor is affected by his taking 
a partner, does not arise in this case. On that point we express 
no opinion. 



1849. 
July 21. 

WlOBAU, 

v.-c. 

On Appeal. 

1851. 
Mv. 7, 8, 25. 

KiriGHT 

Bkucb, 

Loni 

Cramwobth, 

L.JJ. 

On further 
considera- 
tion. 

1864. 
July 27. 

Kmioht 
Bruce, 

TOKMEB, 

L.JJ. 

[28] 



TOFT V. STEPHENSON (2). 

(1 D. M. & G. 2a-42; S. C. 21 L. J. Ch. 129 ; 15 Jur. 1187 ; on further oon- 
aideration, 5 D. M. & Q. 735.) 

On March 4 th, 1811, an agreement was entered into for the purchase of 
freehold land for 6,300/., to be paid on the 13th of May, 1811, and the 
purchasers were immediately put into possession. 

In 1827, the purchaser, before any conveyance was made to him, and 
before he had paid any part of the purchase-money, died, haying devised 
the lands to trustees. The trustees disclaimed, and others were appointed 
by the Court of Chancery. In 1834, the attorney of these trustees wrote to 
the assignees of the vendor (who had become bankrupt), stating that the 
purchase-money was ready to be paid on the purchase being completed. 
On a bill filed by the assignees in 1844, to enforce the lien, to which the 
Eeal Property Limitation Act, 1833 (3 & 4 Will. IV. c. 27), was set up as 
a defence by answer. Held : 

Ist That the trustees were persons by whom the purchase-money was 
payable within the meaning of the Eeal Property Limitation Act, 1833, 
8.40. 

2nd. That the acknowledgment of their attorney in 1834 was sufficient 
within the meaning of the exception in the Act to withdraw the case from 
its operation, and, for this purpose, to bind the cestuis que tnistent, 
although the trustees were appointed not by or under any powers contained 
in the will, but by the Court of Chancery. 

3rd. That the answera claiming the benefit of the statute must be con- 
sidered as alleging that no acknowledgment of the right to receive the 
money had been given or signed by the person by whom it was payable, or 
his agent ; and that, therefore, although the bill did not allege any acknow- 
ledgment to have been made, the plaintiffs were entitled to put the 
acknowledgment in evidence on an appeal, although it was not read or 
proved at the original hearing. 

4th. That this only applied to the trustees who had admitted the agency 
of the attorney, but that, as against other defendants who had not made a 



(1) 80 B. R 43 (16 Sim. 121). 

(2) Lavin v. Wilwm (1886) 11 App. 
Cas. 639, 55 L. J. P. C. 55, 55 L. T. 



410; BradshawY. WiddHngton 119021 
2 Ch. 430, 71 L. J. Ch. 627, 86 L. T. 
726. 
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similar admission, the assignees were entitled to an inquiry as to any Toft 

acknowledgment having been given. On further consideration : t. 

Held that the arrears of interest were not restricted to six years by s. 42 Stephenson. 
of the Beal Property Limitation Act, 1833, but that the whole interest was 
recoverable from the date originally fixed for completion. 

The object of this suit was to establish a lien for a sum of 
6,499L 10«. upon certain lands to which the defendants were 
entitled, situate at Bawtry, in the county of York. The material 
facts of the case were the following : 

Joseph Harris died about the year 1808, having by his will 
devised his real estates to Thomas Harris in fee, charged with the 
payment of bis debts. By an agreement in writing, dated the 4th 
of Harcb, 1811, Thomas Harris agreed to sell to John Stephenson 
the lands at Bawtry, which were parcel of the lands devised by the 
will of Joseph Harris, comprising about 151 *acres, in consideration [ ♦2» ] 
of a sum of 6,300/., to be paid on the ISth of Hay then next. 
And immediately on the execution of the agreement, John 
Stephenson was let into possession, though no part of the purchase- 
money was paid. 

In January, 1812, a commission of bankruptcy issued against 
Thomas Harris and his then partner Richard Nicholson, and the 
present plaintiffs were their assignees. 

In October, 1812, John Stephenson agreed to sell to Cornelius 
Sanders a part of the lands purchased from Thomas Harris, and 
thereupon Sanders was let into possession, and he, and those who 
derived title under him, had ever since remained in possession of 
this part. 

John Stephenson, by his will dated the 18th day of December, 
1817, devised to two trustees, their heirs and assigns, all and 
singular his real estates, comprising the above-mentioned lands 
and hereditaments contracted to be purchased by him, and also all 
his personal estate and effects, upon trust, if they should think fit, 
to sell the 'same, and after payment of his debts to invest the sum 
of 1,000/., and pay the interest thereof to his wife Elizabeth 
Stephenson, one of the defendants, for her life, and after payment 
of a legacy or sum of 5/. to his eldest son John Stephenson (who 
died in the testator's lifetime), to pay and apply the residue of the 
monies to arise from such sale, and also the said sum of 1,000/. 
after his wife's death, unto, between, and among his seven children 
therein named, and any others his child or children who might be 
living or bom in due time after his decease, as ^tenants in common, [ *^o ] 
with benefit of survivorship. John Stephenson died in 18?'^ 
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Toft without having revoked or altered hie will, and the two trustees 

Stepiikmson. named in the will having refused to accept the trusts thereof, the 

defendants Stephenson and Bead were duly appointed trustees in 

their place, by virtue of a decree of this Court, in a suit instituted 

for the purpose by the parties interested under the will. 

The present bill was filed by the assignees of Marris and Nichol- 
son against Stephenson and Bead, and the parties beneficially 
interested under the will of John Stephenson, and also against the 
representatives of Sanders, for the purpose of establishing a lien 
on the property comprised in the original contract of the 4th of 
March, 1811 ; and it prayed, that it might be declared that the 
plaintiffs had a lien upon the hereditaments and premises com- 
prised in the agreement of the 4th day of March, 1811, for the sum 
of 6,499/. 18«., with interest thereon at 42. per cent, per annum 
from the 18th day of May, 1811, and that the defendants Elizabeth 
Stephenson, Joseph Stephenson, and William Bead and Francis 
Sanders, and William Brocklehurst Stonehouse and Elizabeth his 
wife, or some or one of them, might be ordered to pay the same to 
the plaintiffs, as the Court should think fit, at an early day, to be 
named for that purpose ; and in case the said defendants should 
not pay the same to the plaintiffs, then that the same might be 
raised by sale or mortgage of the said hereditaments and premises, 
and for a receiver. 
[ 31 ] The trustees, by their answer, * * admitted that correspon- 

dence had been had and passed by and between Mr. Cartwright, 
their solicitor, and Mr. Holgate, the solicitor of the plaintiffs, in 
reference to some of the matters in question. * * They sub- 
mitted to the judgment of the Court whether the right and title of 
[ ^32 ] the *plaintiffs to the relief sought by the bill in respect of such lien 
or otherwise as therein mentioned, was not barred by the great 
laches of the plaintiffs apparent in the cause, and by the great 
delay and lapse of time which had occurred in putting their claim 
in suit, and whether the same was not barred by the Statute for 
the Limitation of Actions and Suits. 

The cestuis que trustent under the will put in their answers, 
also claiming the benefit of the Statute of Limitations, but not 
containing any statement or admission as to Mr. Cartwright being 
the solicitor of the trustees. 

The sub-purchaser did not by his answer claim the benefit of the 
Statute of Limitations. 

The case came on to be heard before Vice-Chancellor Wigram, 
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in March, 1848 (1). A decree was then made, (bat was not drawn Toft 
up till February, 1850,) ordering the bill to be retained for twelve stbphknson. 
months, with liberty for the surviving plaintiff to proceed at law, 
and, in default of the plaintiff's proceeding at law, for the dismissal 
of the bill with costs. 

After judgment had been given, but before the decree had been 
drawn up, the plaintiff discovered among the papers of the 
bankrupts several letters which he was advised amounted to 
acknowledgments, so as to exclude the operation of the Statute 
of Limitations. 

One of these letters was written from Mr. Cartwright, *the [ *33 ] 
solicitor of the trustees of Mr. Stephenson's will, to the solicitor 
of the assignees, and was as follows : 

'* To Messrs. Joseph Toft and John Chapman, assignees of the 
estate and effects of Thomas Marris, a bankrupt, and to 
Mr. Patteson Holgate, their attorney. 

** As attorney for and on behalf of William Bead, of Epworth, 
in the county of Lincoln, draper, and Joseph Stephenson, of Ever- 
ton, in the county of Nottingham, farmer, the person appointed 
by the High Court of Chancery to carry into execution the trusts 
of the last will and testament of John Stephenson, late of 
Craiselound, in the parish of Haxey, and said county of Lincoln, 
land surveyor, deceased, I do hereby give you notice that the 
amount of the purchase-money for all those several pieces or parcels 
of freehold and copyhold land situate in the parish of Owston, in 
the said county of Lincoln, mentioned in a certain agreement in 
writing bearing date the 4th day of March, 1811, and made 
between the said Thomas Marris of the one part, and the said 
John Stephenson of the other part, and all interest due in respect 
of the said purchase-money, or rent in respect of the said land, are 
ready to be paid, and that the amount of such purchase-money and 
interest or rent is lying at banker's interest ; and as attorney as 
aforesaid, I further give you notice that the said William Bead and 
Joseph Stephenson are willing to invest, at your expense, the 
amount of the said purchase-money and interest or rent in any 
security or securities to be approved of by them and you, for the 
express purpose of completing the purchase under the said agree- 
ment ; and as attorney I further give you notice, that unless the 

(1) 7 Hare, 1. It was not thought Eeports since nothing was there 
necessary to retain that report among finally determined. — O. A. S. 
the cases preserved in the Kevised 

B.R. — VOL. XCI ^' 
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Toft said purchase be immediately completed, or the Eaid investment 

Stbphekbon. ^6 made, the said William Bead and Joseph Stephenson will only 

r *»♦ ] allow banker's interest on the amount *of the purchase-money 

from the date hereof to the time of completion of tl)e said purchase. 

Witness my hand this ISth day of March, 1884. Frederick 

Henry Cartwrioht." 

A petition was thereupon presented for leave to file a supple- 
mental bill for the purpose of bringing before the Court the new 
evidence. 

The petition came on to be heard before Vice-Chancellor W^igram 
on the 21st of July, 1849, and was dismissed with costs. 

The plaintiff appealed from the decree and from the order upon 
the petition. 

The appeal now came on to be heard. 

Mr. Lee, Mr. Glasse, and Mr. Fooks for the appellants, 
tendered in evidence the notice of the 13th March, 1884. * * ♦ 

Mr. Teed and Mr. Rogers for the trustees objected to the 
admissibility of the document. * * « 

[ 35 J The Lord Justice Lord Cranworth : 

The document is evidence of a contract put in issue in the cause ; 
and I think it admissible as affording the means of proving the 
contract stated in the bill. 

The document was then admitted in evidence, and the general 
arguments were proceeded with, [but as the decision turned on this 
document it is unnecessary to state those arguments]. 

Mr. Lee, Mr. Glasse, and Mr. Fooks, for the plaintiff, contended 
that the document if admitted in evidence for any purpose was 
sufficient to exclude the operation of the Statute of Limitations. 
[They referred to Burrell v. Egremont{x), Grant v. Ellis {2); 
Buhver v. Astley (8), and Mestuer v. Gillespie (4).] 

[ 36 ] Mr. Teed and Mr. Rogers for the trustees. 

***** 

s ] Mr. Kenyon Parker, Mr. Faber, and Mr. Lean appeared for 

other defendants. 

(1) 64 R. B. 63 (7 Beav. 205). (3) 65 B. B. 416 (1 Ph. 422). 

(2) 60 B. B. 694 (9 M. & W. 113). (4) 8 B. B. 261 (11 Ves. 621, 640). 
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Mr. Lee replied. Toft 

Cur. adv. mdt. Stephenson. 

The Lobd Justice Lord Granwobth: ^v^ir. 25. 

There could be no doubt as to the right of the plaintiffs to the 
relief which they seek, if they had proceeded within a reasonable 
time after the date of the contract. The question in the cause is, 
whether, by not proceeding more promptly, they have forfeited 
that right. The defendants Stephenson and Bead, the trustees, by 
their answer say they submit to the Court whether the right of the 
plaintiffs to the relief sought by the bill is not barred by laches and 
by lapse of time; and whether the same is not barred by the 
Statute for the Limitations of Actions and Suits. 

Of the persons entitled beneficially under the will of John 
Stephenson, some do and some do not insist on the Statute of 
Limitations. 

The parties claiming under Sanders do not insist on the statute, 
but say they are ready to pay to Stephenson's representatives the 
money due to them, in "^respect of the sub-sale to Sanders, on [ *39 ] 
having a good title made to them. 

On the hearing of the cause before Y.-G. Wigram, he held that 
the answers sufficiently set up and insisted on the Statute of 
Limitations ; and that the 40th section of the statute 8 & 4 Will. IV. 
c. 27, expressly applied to the case, and presented a complete bar to 
the relief sought by the bill, unless the plaintiff could by ejectment 
establish a legal title to possession of the lands in question. 

The 40th section is as follows : 

(His Lordship read it.) 

And the Yicb-Ghancellor by his decree ordered (his Lordship 
read the decree) (1). 

In the argument of the case before the Yice-Ghancellor, it was 
contended that, even admitting the 40th section to apply to the 
present case, still there was a variety of circumstances, which made 
the statute inapplicable. 

His Honour decreed against those arguments ; and we do not 
feel ourselves called on to consider that part of the case, because, 
assuming the view taken by his Honour to have been perfectly 
correct, as to which we express no opinion whatever, yet, on the 
hearing before us, there was evidence not before the Gourt below, 
which puts the case arising from the statute wholly out of the 

(1) Shortly stated, ante, p. 17. 

2—2 
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Toft 
Stephenson. 



been in possesfiion of any land or in the receipt of the profits 
thereof within one year next before an action or suit shall be 
brought by any person entitled to a subsequent mortgage or other 
incumbrance on the same land, the person entitled to such subse- 
quent mortgage or incumbrance may recover in such action or suit 
the arrears of interest which shall have become due during the 
whole time that such prior mortgagee or incumbrancer was in such 
possession or receipt as aforesaid, although such time may have 
exceeded the said term of six years." 

Now in this case the interest could not be due until the principal 
money became payable. If no title was made, there was no right 
to principal or interest. It seems to me that the time has not yet 
arrived at which the money is due. 

Hodges v. Croydon Canal Company (i) is distinguishable, because 
there the interest was presently payable and there was nothing to 
stop it. In this case it was not payable until it was seen whether 
the contract would be completed and the plaintiffs could have no 
lien except upon the terms of completing the original contract. It 
is upon completion that interest becomes due, although to be 
calculated from the inception of the contract. 



J 851. 
Nov, H,17. 



In re CLARK. 

(1 D. M, & G. 43—52.) 

[On taxation of a bill of costs including the costs of a useless action the 
taxing oflBcer may require proof that the client directed the action and that 
the attorney advised the client against that step, hut the Lords Justices 
differed upon the question whether the appellant should have an opportunity 
of proceeding at law against the client.] 
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Nov. 19. 

Knight 

Bruce, 

Lord 

C RAN WORTH, 

L.JJ. 

[53] 



In re JOHN YALDEN (2). 

(1 D. M. & G. 53—56.) 

A testator bequeathed liis residuary personal estate, Rafter a life interest,) 
to his grandson to and for his own use ; but, if he should die under twenty- 
one, without leaving lawful issue, or if he should attain twenty-one and 
die without leaving issue, and without having disposed of the same by his 
will, or otherwise, then over : Held, upon the construction of the whole 
will, that in the event (which happened) of the grandson attaining twenty- 
one, he took an absolute interest. 

This was a petition in lunacy and under the Trustees' Eelief Act, 
praying the confirmation of the report of the Master in Lunacy. 



(1) 52 B. R 44 (3 Beav. 86). 



(2) Shatv V. Ford (1877) 7 Ch. D. 
669, 47 L. J. Ch. 531, 37 L. T. 749. 
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The questions were, how the costs incurred in the matter of the in re 
lunacy should be paid, and whether, under the will and codicils of 
a testator named John Baker, the lunatic took an estate for life, 
^ith a power of disposing of the capital, or an absolute interest. 
The persons interested under the will, in opposing the latter con- 
struction, had come before the Court under the Trustees' Belief Act. 
The questions only related to the residuary personal estate ; but 
the dispositions of the will relating to the real estate were referred to 
as assisting in the interpretation of the clause directly in question. 

The will was dated the 14th of July, 1827, and by it the testator 
gave his freehold messuage or tenement and premises which he 
then occupied, his household goods and furniture, plate, linen, and 
china, money in the funds, and all other his estate and effects 
whatsoever and wheresoever, to trustees, their heirs, executors, 
and administrators, upon trust to permit the testator's daughter 
Eezia to have the use of his said household goods and furniture, 
plate, linen, and china, and freehold messuage, tenement, and 
premises for her life, for her separate use ; and also upon trust to 
pay and apply the dividends and interest of the testator's money in 
the funds, and of all *other his personal estate and effects, to his [ *^^ ] 
said daughter Kezia during her life, also for her separate use. 
The will then proceeded as follows : 

"And from and after the decease of my said daughter, then 
I give and devise my said freehold messuage or tenement and 
premises unto my grandson John Talden, the son of my said 
daughter Kezia, and his heirs and assigns for ever ; but in case 
my said grandson shall die under the age of twenty-one years 
without lawful issue, or in case he should live to attain the age of 
twenty-one years, and die without lawful issue, and without having 
sold ot conveyed the same to any person, or without devising the 
same by his last will and testament, then, and in either of these 
cases, I give and devise my said freehold messuage or tenement 
and premises unto the children of my late daughter Nancy 
Benham, the late wife of the said John Benham, who shall live to 
attain the age of twenty-one years, and their heirs, equally to be 
divided between them, share and share alike, as tenants in common 
and not as joint tenants ; and if but one such child should live to 
attain the age of twenty-one years, then I give and devise the same 
to such only child and his and her heirs." 

And after bequeathing various legacies payable after the decease 
of the testator's daughter Kezia, the will proceeded thus : 
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Kekewioh produce thereof, unto the said Charles Kekewich, Samuel Kekewich, 
Maiwino. and George Granville Kekewich, and the survivors or survivor of 
them, or the trustees or trustee of this settlement for the time 
being, according to the purposes, effect and true intent and meaning 
of these presents." Certainly, however, that clause as a part of 
the settlement is not to be disregarded, and must be considered 
especially unfavourable to a portion of the defendants' argument. 

We consider the plaintiffs entitled to a decree. But this is on the 
assumption that we are not precluded by authority from acting on our 
opinion of what is right. Are we, then, so precluded ? The plaintiffs 
of course contend that we are not ; the defendants that we are. 

The cases of Ellison v. Ellison (\), Pidvertoft v. Pulvertoft(2), 
and Ex parte Pye(s), appear to us not merely to contain no 
doctrine opposed to the plaintiffs, but to be in their favour. Not 
only do we not question anything said in either of those cases by 
Lord Eldon, but we are persuaded that had the present case come 
before him he would have decided it against the defendants. Of 
Antrobus v. Smith (4) we need say no more than has already been 
[ •201 ] said. As to Wheatley v. Purr (5) (the report *of which has " 1885 " 
for '' 1825," and seemingly an incorrect marginal note), the author 
of the trust could have transferred the legal title, but appears not to 
have done so. Lord LANODAiiE nevertheless established the trust. 
That case, and those of Cadogan v. Sloane (6), Fortescue v. 
Bamett (7), and Blakely v. Brady (8), are in our opinion direct and 
clear authorities for the plaintiffs. But others cited during the 
argument are said to be strongly opposed to their title to relief. 
Whether these authorities, [the Lord Justice here enumerated 
many of the principal cases which had been cited for the 
respondents] or any one or more of them, ought in our 
opinion to be considered as contravening or contravened by 
Ellison V. Ellison (l), Cadogan v. Sloane (6), Fortescue v. Bamett (7), 
Wheatley v. Pui'r (5), or Blakely v. Brady (8), or as opposed to the 
plaintiffs' title to relief, we think it unnecessary to say ; for 
assuming that contravention, assuming that opposition, we think 
nevertheless that Ellison v. Ellison (i), Cadogan v. Sloane (6), 
[ '202 J *Fortescu£ v. Bamett (7), Wheatley v. Puit (5), and Blakely v. 
Brady (8), support and are authorities for the plaintiffs' claim ; 

(1) 6 R. R. 19 (6 Ves. 656). (5) 44 B. R. 112 (1 Keen, 551). 

(2) 11 B. B. 151 (18 Ves. 84). (6) Sug. Y. & P. 

(3) 11 B. B. 173 (18 Ves. 140). (7) 41 B. B. 5 (3 My. & K 36). 

(4) 8 B. B. 278 (13 Ves. 39) ; see (8) 56 B. B. 240 (2 Dr. & Wal. 
ante, pp. 60, 61. 311). 



▼OL.XCI.] 1851. CH. 1 D. M. & G. 202—208. 67 

that we are justified in following those five cases, so far at least as is Eekewich 
necessary for the purpose of giving effect to it, circumstanced as it MANxiNa. 
is, and we do so accordingly. In this we are certainly differing 
from the very ahle, learned and careful Judge before whom the 
suit originally came. He, however, in the particular station which 
judicially he filled with so much advantage to the country may 
have considered himself placed in a position with respect to former 
decisions in which we do not consider ourselves to be. 

Hitherto it will have been observed that I have treated the plain- 
tiffs as being what are commonly called in equity " volunteers," as 
persons claiming under a trust created without consideration and 
by the mere bounty of Lady Farrington. But is the true view of 
the case so? The plaintiffs, relying little or not at all on the 
relationship of Mrs. Bailward to Lady Farrington and to lier father, 
insist that the participation of Sir Henry Farrington in the settle- 
ment of 1834 precludes any effectual contention that Mrs. Bailward 
is a mere " volunteer." The plaintiffs say that Sir Henry Farring- 
ton stipulated and contracted as much for the provision under which 
Mr. and Mrs. Bailward claim as for any other part of the provision 
of the settlement of 1884 (although she is not proved to have been 
related to Sir Henry Farrington, and although possibly his only 
acquaintance with her, if any, and his only interest in her, if 
any, were through his intended wife) ; and that even if, with the 
consent of Sir Henry Farrington or a personal representative of 
that gentleman, any part of the trusts or purposes of the deed 
might have been or could be varied or disappointed, *there can I *2^3 ] 
without that consent be no such variation, no such disappointment. 

We think this contention upon the plaintiffs* part not by any 
means unworthy of attention. How do we know that Sir Henry 
Farrington did not take a strong interest in the welfare of Mrs. 
Bailward ? How do we know that he did not believe in the exist- 
ence of a moral obligation, upon the part of Miss Eekewich, in the 
circumstances of the case, to make a provision for her niece? 
How do we know that he would have concurred in any settle- 
ment not making a provision for Mrs. Bailward ? How do we know 
that if he had refused to concur in a settlement, the marriage 
would not have taken place ? How could it be known that he would 
not survive his wife ? How is it clear that he was indifferent to her 
state of freedom as to property, after his death, if she should sur- 
vive him, or to her marrying a second time, or the consequences of 

that step ? 

6 — 2 



70 185L CH. 1 D. M. & G. 241—242. [r.b. 

Watts When the second mortgage to Watts was made, he was already 

s^Iks. mortgagee of other property, which Symes had conveyed to him to 
secure another debt of 2001. 

By the present suit, he sought to foreclose Symes and Tanner, 
in default of their paying to him all that was due on both of his 
securities. 

Tanner insisted that he was entitled to the benefit of Mrs. 
Severne's security, and that, at all events, he was entitled to redeem 
the plaintiff by only paying what was due in respect of the mortgage 
of the reversionary interest. 

The Yige-Ghancellor decided against him upon the former of 
these contentions, and in his favour upon the latter, declaring, by 
the decree, that the charge of the 1,5001. was extinguished ; but 
that, on payment of the 400Z., Tanner was entitled to redeem the 
plaintiffs mortgage or the reversionary interest. 
[ •242 ] The plaintiff appealed from so much of the decree as *declared 

that Tanner was entitled to redeem one of the mortgages only. 

Mr. Rolt and Mr. Shapter supported the appeal. 

Mr. Stuart and Mr. Didcinson, for the defendant Tanner, 
claimed to have the whole case opened, and to be at liberty to 
dispute the portion of the decree from which there was no 
appeal. 

Mr. Rolt and Mr. Shapter contended that this could not be done 
without a cross appeal. 

The Court held that the respondents might open the whole 
decree (i). 

Mr. Rolt and Mr. Shapter, for the plaintiff : 

First, as to the alleged extinguishment of the 1,5002. Upon the 
whole evidence it must be taken that there was not any contract on 
the part of Mr. Tanner for a transfer of Mrs. Severne's security. 
Without such a contract he had no right to require it to be trans- 
ferred : Dunstan v. Patterson (2). 

(Lord Justice Knight Bruce said that in the case referred to, the 
decision had been misunderstood, and consequently misrepresented. 
He believed, indeed, that the decree had been drawn up in a 

(1) See liawlimY. Powell, 1 P. Wms. (2) 78 B. R. 106 (2 Ph. 341). 

299. 
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manner not warranted by anything that he had directed or Watts 



said.) 



Stmes. 



In Toulmin v. Steere (1), an annuitant took a charge subject to a 
prior mortgage. Subsequently, a second ^mortgage was created, [*2iS] 
and the second mortgagee took a transfer of the first mortgage, and 
afterwards joined with the persons interested in the equity of 
redemption, except the annuitant, in conveying to trustees, who 
bought under the direction of the Court. Sir W. Grant held that 
the mortgages were extinguished. The same point had been already 
decided in Greswold v. Marsham (2), Mocatta v. Murgatroyd (3). 

This is substantially the same case. Mr. Tanner has the benefit 
of the redemption as the owner of the property, and cannot stand 
as mortgagee upon his own estate. He has purchased on an under- 
taking to pay the mortgage debt, which thus became a debt from 
himself. 

(The Lord Justice Lord Cranworth : Can you make out that 
Mr. Tanner is a purchaser, except by a memorandum, which 
stipulates for the benefit of the existing security ? 

The Lord Justice Knight Bruce : How can you avail yourself 
of one part of the contract without adopting the other ?) 

We submit that it was not one contract, but that the 1,500/. was 
paid off without any stipulation that it should be kept alive, and this 
brings the case within the authority of Toulmin v. Steere, and the 
subsequent cases in which that authority has been acted upon, such 
as Medley v. Horton (4), Brown v. Stead (6), Farrow v. Rees (6), 
}Vade V. Coope (7). As the subject of the *security was an equitable t *2ii ] 
share in a reversionary interest, there was no legal estate which 
could be kept on foot. 

The Lord Justice Knight Bruce : 

It is plain that a person who borrows money cannot be his own 
creditor, or set up an incumbrance of his own against his creditor. 
But Toulmin v. Steere carried the proposition a step further, and 
applied the same rule to a man who acquired an equity of redemp- 
tion as to the original mortgagor. That decision proceeded upon 

(1) 17 R. R. 67 (3 Mer. 210). (5) 36 B. B. 186 (5 Sim. 636). 

(2) 2 Ch. Ca. 170. (H) 66 B. B. 1 (4 Beav. 18). 

(3) 1 P. Wms. 393. • (7) 29 B. B. 70 (2 Sim. 165). 

(4) 65 B. B. 567 (14 Sim. 222). 
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Watts two previous decisions. The language of Sir W. Grant is this : 
Symes. " The cases of Greswold v. Marsham (l) and Mocatta v. Murgatroyd{2) 
are express authorities to show that one purchasing an equity of 
redemption cannot set up a prior mortgage of his own, nor con- 
sequently a mortgage which he has got in against subsequent 
incumbrancers." With the greatest deference to the authority of 
that eminent Judge, I always doubted and still doubt whether the 
cases mentioned by him go that length. In this case the payment 
and the agreement that Mr. Tanner should have the benefit of 
Mrs. Severne's security appear to us, on a reasonable view of the 
acts of the parties, to have been substantially one transaction. We 
do not think that there is any room for doubt as to what was 
Mr. Tanner's intention. And whether it was enforceable at law, or in 
equity only, is immaterial for the purpose of the present argument. 
Mr. Tanner made the payment with the intention of standing in the 
place of Mrs. Severne. She became in effect a trustee for him. As 
the purchase has not yet been completed, the time has not arrived 
at which the extinguishment could take place. We think that 
[ '245 J Mr. Tanner having paid his noney to Mrs. Severne, is *entitled to 
stand in her place in the particular circumstances of the case. 

The Lord Justice Lord Cranworth concurred, and their Lord- 
ships consequently desired to hear the counsel for the respondents 
only on the question respecting their claim to redeem one of the 
mortgages, without redeeming the other. 

Mr. Stuart and Mr. Dickinsoii, for the respondents : 

This is a suit, not for redemption, but for foreclosure; and the 
rule that a mortgagor must redeem his mortgagee wholly, is founded 
entirely upon the principle that he who seeks equity must do equity 
completely. The principle does not apply where the mortgagee is 
the plaintiff, and insists upon his legal right merely, and the mort- 
gagor is not seeking the interposition of the Court. * ♦ * 

[ 246 J Mr. Teed and Mr. Martindule appeared for other parties. 

Mr. Bolt was not called upon to reply on this part of the 
case. 

The Lord Justice Knight Bruce : 

The respondents are entitled to the 1,200Z., secured by Mrs. 

(1) 2 Ch. Ca. 170. (2) 1 P. Wms. 393. 
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Seveme's mortgage ; but if they desire to have the property they Watts 
mast redeem both the appellant's mortgages. Stmks. 

The Lord Justice Lobd Cranworth : 

I am of the same opinion. I thought it quite settled that whether 
the suit was for foreclosure or redemption, the mortgagee was 
equally entitled to say to the mortgagor, you must redeem entirely 
or not at all. That is the general rule, and I have looked in vain in 
the deed in this case for anything special. 



KOBINSON V. ROBINSON (1). is^i. 

Dee, 12, 22. 
(1 D. M. & O. 247—264 ; S. C. 21 L. J. Ch. Ill ; 16 Jur. 255 ; varying 

11 Beav. 371.) Knight 

Bruce, 
Where a testator directs his trustees to invest trust monies in Parlia- Lord 

mentary stocks or funds, or on real securities, and they omit so to invest Cranworth, 
it, theceetuis que trustent have not the option of charging them with the L.JJ. 

monies which would have been produced if the monies had been invested [ ^^^ 1 
in the funds, but are only entitled to have the ti-ust monies replaced, with 
interest at 4/. per cent. 

It is not necessarily a breach of trust under such a will to continue in their 
actual state of investment part of the assets, consisting of turnpike bonds. 

This was an appeal from a decision of the late Mastbb of thb 
Bolls. 

Matthew Robinson, the testator in the cause, by his will dated 
the 10th of January, 1835, gave all the residue of his personal 
estate to his executors, upon trust that they should, with all 
convenient speed, collect and convert the same into money, and 
should place out and invest the net amount thereof, or continue 
the sanie in or upon any of the Parliamentary stocks or funds, or 
on real securities, at interest, and should pay the interest and 
dividends of the said stocks, funds, and securities to his son 
Augustin Bobinson, for his life ; and after his decease then upon 
trust to pay and transfer the said stocks, funds, and securities to, 
between, and among the children of the said Augustin Bobinson. 

The testator died on the 20th of July, 1837, and in the following 
month of August the will was proved by the executors. 

The present bill was filed by the three infant children of 
Augustin Bobinson against the executors, and against their father, 
for the purpose of having their grandfather's estate administered. 
The cause was heard on the 29th of May, 1847, when a decree was 
made directing the usual accounts, and by the decree inquiries 

(1) In re Campbell [1893] 3 Ch. 468, 62 L, J. Ch. 878, 69 L. T. 134. 
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Robinson were directed ^as to the securities upon which the trust property 
Robinson. ^^ been invested. 

[*248] The Master, by his report, after setting out the state of the 

accounts, found that the testator's personal estate consisted at his 
death of two sums in the 31. per Gents., and also of the following 
particulars : 5,4682. Bank stock, 5,182Z. London Dock stock, 6,000/. 
Turnpike Bonds, due from the trustees of the Surrey and Sussex 
Roads, and 5,00OZ. Surrey and Kent Sewers Bonds. 

It appeared that these several funds constituted the whole net 
residue, after payment of debts and legacies. And the executors 
paid over the interest and dividends on the whole of them to 
Mr. Augustin Robinson from the testator's death (subject to the 
exceptions mentioned below with respect to the Road Bonds), until 
the month of July, 1845. In that month the executors sold the 
Bank stock for 11,511/., and fhe London Dock stock for 6,063/., 
and they immediately invested these sums in the purchase of 3/. 
per Cents. In the following month of August, 1845, they sold the 
Sewers Bonds at par, namely, for 5,000/., and that sum also they 
invested in the 3/. per Cents. 

The sums which they obtained on the sales of these three funds 
were in each case greater than they could have obtained if they 
had sold them at the end of one year from the testator's death, Le. 
on the 20th of July, 1888. But the 3/. per Cents, were higher in 
July, 1845, than they had been in July, 1838 ; and in the case of 
the Bank stock and the Sewers Bonds the excess of price obtained 
was not sufficient to compensate the rise in the price of the 3/. per 
Cents, purchased, so that a less sum of 3/. per Cents, was realized 

[ *249 ] than would have been produced *if the investment had been made 
in July, 1838 ; that is to say, 289/. 3/. per Cents, less in respect of 
the Bank stock, and 225/. 3/. per Cents, less in respect of the 
Sewers Bonds. In the case of the London Dock stock not only 
was the money produced in 1845 greatly more than would have 
arisen from a sale in 1838, but the amount of 3/. per Cents, pur- 
chased from that produce exceeded by 2,704/. 3/. per Cents, what 
would have been produced if the stock had been sold and the 3/. 
per Cents, purchased in 1838. It also appeared that the trustees 
of the turnpike road had paid to the executors 1,500/. in part 
discharge of the 6,000/. secured by the Turnpike Bonds, and that the 
executors had duly applied the 1,500/. so paid off. The other 4,500/. 
they permitted to continue upon the security of the bonds, and had 
paid the interest thereupon to the tenant for life. 
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The bonds were in the usual form, being instruments under the Eobinson 
hands of seven of the trustees, whereby, in pursuance of the robinson. 
Turnpike Acts, they assigned such proportion of the tolls, toll- 
gates, and other the property of the trustees, as the sum advanced 
bore to the whole amount to be raised under the Acts, to be holden 
during the continuance of the Acts, unless the amount advanced, 
with interest at 5L per cent, per annum, should be sooner repaid 
and satisfied. 

The cause came on to be heard on further directions before Lord 
Langdale on the 18th of March, 1849, when a decree was made 
declaring that the produce arising from the sale of the London 
Dock stock and Sewers Bonds ought to have been invested in SL 
per Cents., and that the Turnpike Bonds ought to have been sold, 
and the proceeds similarly invested; and charging the executors 
with the amount of stock which *might have been thus purchased. C *25o ] 
It also declared that the defendant, Augustin Bobinson, was 
entitled to so much of the income arising from those funds, from 
the end of one year after the testator's death, as should not exceed 
the dividends on the 82. per Cents, which ought to have been 
purchased, if they had been so purchased. 

Against this part of the decree Augustin Bobinson, the tenant 
for life, and the executors, severally appealed, on the ground that 
the decree was erroneous in charging the executors with the 
amount of 32. per Cents, which might have been thus realized at 
the end of the year ; and so in declaring that the tenant for life 
was entitled to no more than the amount of the dividends which 
would have arisen from such 82. per Gents, in case they had been 
purchased. 

Mr. Walpole and Mr. Kent, for the appellant, Mr. Augustin 
Bobinson. ♦ ♦ ♦ 

Mr. lioundell Palmer a,nd Mr. Elmsley, tor the execntoTQ. * ♦ * [ 2oi ] 

Mr. Roll and Mr. Dickinson, for the infant children. * * * [ 252 j 

Mr. Druce appeared for an after-born child in the same interest [ 25.H ] 
with the plaintiffs. 

Mr. Kent, in reply. 

[The material cases cited by counsel are referred to in the judg- 
ment and the conflict of authority which had previously existed was 
here determined.] 



U 1861. CH. 1 D. M. A G. 253—256. [r-R. 

Robinson The Lord Justice Lord Cranworth, after stating the facts of the 
R0BIN30N. case, in nearly the same words as those in which they are 

Dec, 22. above expressed, proceeded as follows : 

The executors contend that they are chargeable only with the 
money which the securities in question, if sold at the end of a year 
from the testator's decease, would then have produced, and with 
interest thereon at 42. per cent., and so that, as the securities in 
fact produced more than could have been obtained for them 
in 1838, the plaintiffs have no demand against them. The tenant 
for life contends that he is entitled to have credit from July, 1888, 
to July, 1845, not for the amount of the dividends which would 
[ '254 ] have been produced from the 8i. *per Cents, if purchased, but for 
interest at 42. per cent, on the sums which the securities, if sold in 
July, 1838, would then have produced, not exceeding, of course, the 
amount of dividend or interest actually realized. The case was 
very fully argued before us a few days since, and as there iias been 
a difference of opinion in different branches of the Court on the 
subject of the duties and liabilities of executors, and the rights of 
a tenant for life in cases like the present, we desired a short time to 
look into those authorities before we came to a decision. 

In the present case it will be observed the executors had the 
option of investing the trust-money at their discretion on real or 
Government securities, and in such a case Sir J. Leach held, in the 
case of Marsh v. Hunter (i), that trustees, by whose default the 
money is lost, are chargeable, not with the amount of stock which 
might have been purchased, but only with the principal money lost, 
and of course, though the report is not so expressed, with interest 
thereon. 

That decision occurred in 1822. Four years later, namely, 
in 1826, occurred the case of Hockley v. Bantock (2), before Lord 
Gifford. There the executors had a similar discretion of investing 
either on real or Government securities ; and, on a bill seeking to 
charge them with balances improperly retained in their hands. 
Lord Gifford directed an inquiry as to the price of 8/. per Cents, 
at the several times when the balances ought to have been invested. 
Such an inquiry would have been improper if the executors could 
not have been charged with the value of the stock ; and the case, 
[ ♦266 ] therefore, is an authority that, in the opinion of Lord *Gifford, 

(1) 6 Madd. 29d, followed and (2) 1 Kuss. 141, over-ruled by the 
covered by the authority of the decision of the present case, 
present case. 
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they might be bo charged. Notwithstanding the last case, however, Bobikson 
Sir J. Leach adhered to his own view of the law, and acted on it bobinbon. 
in an unreported case of Oak v. Pitt at the Bolls on the 10th of 
May, 1880. 

Lord Gifford's authority has been followed by Lord Langdalb 
in several reported cases, to which we were referred in the argu- 
ment, namely, Watts v. Girdle8tone{l), Ames v. Parkinson (2), and 
Ouseley v. Anstruther (3). 

On the other hand, Sir James Wigram, in Shepherd v. Motds (4), 
and my learned brother in Rees v. Williams (5), have refused to follow 
the authority of Hockley v. Bantock (6), and have acted on the 
earlier case of Marsh v. Hunter (7). In this irreconcileable conflict 
of authority, it is absolutely necessary for us to look to the principles 
on which the doctrine rests. 

There can be no doubt but that, where trustees improperly 
retain balances in their hands, or, by want of due care, cause or 
permit trust-money to be lost, they are chargeable with the sums 
60 retained or lost, and with interest on them at 41. per cent. 

It may also be true that, where trustees have in their hands, 
money which they are bound to secure permanently for the benefit 
of their cestuis que trustent, then in the absence of express authority 
or direction to the contrary, they are generally bound to invest the 
money in the 3{. per Cents. This obligation is not the result of any 
positive law, but has been imposed on trustees "^by the Court as a [ *256 ] 
convenient rule, affording security to the cestuis que trustent, and 
presenting no possible difficulty to the trustees. 

Suppose then that trustees have improperly retained in their 
hands balances which they ought to have invested in 91. per Cents., 
either by reason of this general rule of the Court, or because such 
a duty was expressly imposed on them by the terms of the trust, or 
have by neglect allowed such balances to be lost, what, in such a 
case, 18 the right of the cestuis que trustent ? 

In all such cases, or at all events, in all such cases where there 
has been an express trust to invest in 82. per Cents., the cestuis 
qae trustent have the option of charging the trustee either with the 
principal sum retained and interest, or with the amount of 8/. per 
Cents, which would have risen from the investment if properly 
made. The doctrine of the Court where it applies this rule is, that 

(1) 63 B. B. 49 (GBeav. 188). (5) 1 De G. & Sm. 314. 

(2) 64 R B. 100 (7 Beay. 379). (6) I Buss. 141. 

(3) 76 B. B. 175 (10 Beav. 466). (7) 6 Madd. 295. 

(4) 67 B. B. 138 (4 Hare, 500), 
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Robinson the trustee shall not profit by his own wrong. If he had done what 
Robinson. ^^ ^^^ bound to do, a certain amount of 82. per Gents, would have 
been forthcoming for the cestuis que trustent. And therefore if 
called on to have such 81. per Gents, forthcomings he is bound to do 
so; just as, in ordinary cases, every wrong doer is bound to put the 
party injured, so far as the nature of the case allows, in the same 
situation in which he would have stood if the wrong had not been 
done. All this is very intelligible. 

Again, suppose the trustee has not only improperly retained 
balances, but has lent or used them in trade. There the cestui que 
trust has the right, if it is for his interest to do so, to charge the 
trustee not with the sum retained and interest, but with all the 
profits made in the trade. 
[ 257 ] The ground on which this right rests is this. The employment in 

trade is unwarrantable ; but if it turns out to have been profitable, 
the cestui que trust has a right to follow the money, as it is said, 
into the trade. In such a case, the trade profits have in fact been 
produced by the employment of the money of the cestui que 
trust; and it would be manifestly unjust to permit the trustee 
to rely on his own misconduct in having exposed the funds to 
the risks of trade, as a reason for retaining the extra profits 
beyond interest for his own benefit. Even where no such extra 
profits have been made, the cestui que trust is in general at liberty 
to charge his trustee, who has allowed the trust money to be 
employed in trade, with interest at 5^ per cent., that being the 
ordinary rate of interest paid on capital in trade. This right 
depends on principles the same, or nearly the same, as those which 
enable the cestui que trust to adopt the investment, and take the 
profits actually made. 

But the grounds on which, in all these cases, the right of election 
in the cestui que trust rests, wholly fail in a case where a trustee, 
having an option to invest either in 82. per Gents., or on real 
security, neglects his duty and carelessly leaves the trust funds in 
some other state of investment. In such a case, the cestui que 
trust cannot say to the trustee. If you had done your duty I should 
now have had a certain sum of SL per Gents., or the trust fund 
would now consist of a certain amount of 8L per Gents. It is 
obvious that the trustee might have duly discharged his duty, and 
yet no such result need have ensued. 

Where a man is bound by covenants to do one of two things, and 
does neither, there in an action by the covenantee, the measure of 
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damage is in general the *loss arising by reason of the covenantor Robtnson 
having failed to do that which is least, not that which is most, robiksok. 
beneficial to the covenantee : and the same principle may be applied [ *258 ] 
by analogy to the case of a trustee failing to invest in either of two 
modes equally lawful by the terms of the trust. 

It was contended at the Bar that, in such a case, the trustee has 
by his neglect lost his right of electing between the two modes of 
investment ; that he was always bound by the trust to exercise his 
discretion in the mode most beneficial for the objects of the trust ; 
and that having omitted to do so at the time when the option was 
open to him, he can no longer do it when he is called to account for 
his neglect, and when he can no longer exercise an unbiassed and 
impartial option. The fallacy of this argument consists in assuming 
that, in the case supposed, the trustee is called on to exercise any 
option at all. He is not called on to exercise an option retrospec- 
tively ; but is made responsible for not having exercised it at the 
proper time, for not having made one of two several kinds of invest- 
ment. And a reason for his being in such case chargeable only 
with the money which should have been invested, and not with the 
B/. per Cents, which might have been purchased, is, that there never 
was any right in the cestui que trust to compel the purchase of 8/. per 
Cents. The trustee is answerable for not having done what be was 
bound to do, and the measure of his responsibility should be what 
the cestui que trust must have been entitled to, in whatever mode 
that daty was performed. 

The ground on which Lord Langdalb proceeded in the several 
cases before him appears to have been that when the trustee has 
failed to discharge his duty in either of the ways which were open 
to him, the cestuis que trustent *may then exercise an option which [ *259 ] 
certainly did not belong to them by the terms of the trust ; i.e. that 
if the trustee has failed to exercise his option, then the right of 
election passes to the cestuis que trustent, although not given to 
them by the instrument creating the trust. But on what foundation 
does this supposed right of the cestuis que trustent to exercise such 
an option rest ? No such right can be derived from the principle 
that the cestuis que trustent are entitled to compel the trustee to do 
what he was bound to do, for he was not bound to purchase S/. per 
Cents. Nor from the principle that they may follow the trust funds 
into their actual state of investment, or charge a higher rate of 
interest in consequence of such investment, for the foundation of 
the complaint is, that the funds have not been invested at all. The 
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In re vested or been applied or appointed under any of the trusts or 
settlemknt. provisions contained in the settlement, in trust for Mr. Dalton 
absolutely. 

In August, 1844, Mrs. Dalton having been taken in execution for 
the sum of 67/. for the debt and costs of an action brought by the 
indorsee of certain joint and several promissory notes made by 
herself and her husband, applied to the Court of Bankruptcy for 
protection, and W. Whitmore was appointed official assignee, and 
T. S. Selway was appointed creditors* assignee under the insolvency. 
In November, 1844, the Commissioner made an order for the 
protection of Mrs. Dalton, upon the condition of the payment of the 
claim for whicb she had been so taken in execution by the yearly 
sum of 40/. by half-yearly payments out of the funds settled by the 
indenture. 

In November, 1844, Mr. Dalton having been taken in execution, 
petitioned the Court of Bankruptcy for protection, and E. Edwards 
was appointed official assignee under the insolvency. In February, 
1845, the Commissioner made an order for the protection of 
Mr. Dalton, directing that a proposal made by him for the payment 
of his debts should be carried into effect, namely, that Mr. Dalton 
should pay to the official assignee 80/. in each year until his debts 
were discharged by half-yearly payments of 15/. each. 

In December, 1845, Mr. and Mrs. Dalton assigned unto Robert 
[•2«9] Obbard all the dividends interest and *annual proceeds to which 
they were entitled during their joint lives in the capital sum of 
4,282/. 16«. Consolidated Three per cent. Annuities, being the fund 
then subject to the trusts of the settlement, and also all that one 
moiety of the capital itself and the dividends interest and annual 
proceeds thereof to which Mr. Dalton would become absolutely 
entitled by virtue of the settlement in the event of his surviving his 
wife, and also all that the other full and equal moiety or half part 
of the capital sum and the dividends interest and annual pro- 
ceeds thereof, to which Mr. Dalton would become entitled in the 
event of his surviving his wife and there not being any child who 
should become entitled thereto by virtue of the settlement, and also 
a certain life policy of assurance, upon the trusts therein mentioned 
for securing to R. Obbard the sum of 500/. lent by him to Mr. and 
Mrs. Dalton. 

It appeared that the trustees had never in any manner recognised 
the order of November, 1844, in reference to Mrs. Dalton ; but that 
upon obtaining the joint authority of Mr. and Mrs. Dalton, they had 
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from time to time paid to the official assignee the half-yearly in re 
instalment of 151., according to the order made on Mr. Dalton's settlement. 
petition, and had handed the balance of the dividends to Mr. and 
Mrs. Dalton on their joint acquittance. 

In July, 1849, the trustees were served with a notice on the part 
of R. Obbard that the sum of 5002. and a considerable arrear of 
interest was then due, and requiring them not to pay any of the 
dividends to any person but to him B. Obbard, and also not to 
transfer the sum of 4,2S2L 16«. Consolidated Three per cent. 
Annuities to any person without the previous consent of R. Obbard. 
Under these circumstances the trustees transferred the sum of 
4,232{. 16«. Consolidated Three per cent. Annuities into *Court, [ *270 ] 
together with the dividends then due, under the provisions of the 
Trustees Relief Act, 10 & 11 Vict. c. 96. 

In March, 1850, the infant children of Mr. and Mrs. Dalton 
presented a petition, stating the facts above mentioned ; and also 
stating that for some time past Mr. and Mrs. Dalton had omitted to 
provide them with suitable diet, clothing, and general maintenance 
and support in proportion to the circumstances and condition in 
life of Mr. and Mrs. Dalton and the expectations of the petitioners, 
and that sums were owing for such diet, clothing, and general 
maintenance for the time past; and further stating, that no 
advancement bad been made to any of the petitioners under the 
provisions contained in the settlement : the petition prayed that 
the dividends of the trust funds might be applied for the suitable 
diet, clothing, and general maintenance and support of the 
petitioners, in conformity with the indenture of settlement. 

This petition came on to be heard before the Vice-Chancellor 
Knight Bruce, on the 18th June, 1850, when his Honour made the 
order now appealed from, directing the dividends of the trust funds 
to be paid to G. E. Evans, a solicitor who had been consulted by 
Mr. and Mrs. Dalton, during the minority of the petitioners or until 
farther order, G. E. Evans undertaking to see the same from time 
to time properly applied in their maintenance and support. 
R. Obbard appealed from this order, as being inconsistent with his 
rights as mortgagee. 

It appeared from the affidavits filed in support of the original 
petition, that Mr. and Mrs. Dalton had no other means of support 
than the dividends of the trust funds, and were in great distress and 
poverty ; *that none of the children were able to earn a liveli- [ *27i ] 
hood for themselves ; that the dividends of the trust funds would 
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In re not more than suffice to provide the children with diet, clothing, and 

DA.IiTON*S 

Settlement, general maintenance and support; that Mr. Dalton had expectations 
of a considerable fortune on the deaths of his relatives, and that his 
children had been brought up with such expectations. On the part 
of R. Obbard, it was alleged, that the 600L had been advanced for 
the purpose of supplying Mr. and Mrs. Dalton with the means of 
maintaining their children, the accuracy of this statement being, 
however, disputed by the petitioners. 

Mr. Maliiia and Mr. Daniel, for R. Obbard : 

They contended that the question now raised was not one which 
ought to be decided on petition, the Court never having dealt with 
adverse interests or with cases of disputed facts on petition under 
the Trustees Relief Act. On the main point they submitted, that 
the utmost right which the children could claim was one half of the 
dividends ; that if the question had been raised simply between the 
parents and children, it would have been impossible to make an 
order giving to the children the entire interest of the fund, merely 
on the suggestion that the whole income was necessary for the 
maintenance of the children ; that the poor circumstances of the 
parents had no bearing on and could not increase the rights of the 
children, which ought to be limited to a moiety of the dividends. 
They insisted that the petition was nothing else than an attempt 
to deprive the mortgagee of the security which under the 
assignment he was entitled to. * * * 

L 272 ] Mr. J. V. Prior, for E. Edwards, the oflBcial assignee, claimed 

the 30/. in priority to the mortgage. 

Mr. Wigram and Mr. C. Hall, in support of the order appealed 
from : 

The objection to jurisdiction, if of any force, is made too late, 
not having been taken before the Vice-Chancellor. There is, 
however, nothing to prevent a disputed question of fact being 
disposed of on petition : In re Upton Warren (1). The main ground 
of objection to the claim of the mortgagee is that he has really no 
locus standi, the whole of Mr. Dalton's interest having become, by 
the order of protection, vested in the oflBcial assignee. The order 
appealed from carries into effect the terms of the settlement, the 
dividends not being more than suflScient to provide for the 
maintenance and support of the petitioners. 

(1) 36 R. R. 338 (1 My. & K 410). 
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Mr. MalinSf in reply. In re 

Dalton'b 
Sbtti kment 

(The case of In re Bloye's Tinist (l), and the 4th and 7th sections 
of the Act 5 & 6 Vict. c. 116, and the lOch section of the Act 
7 & 8 Vict. c. 96, were referred to and commented on in the course 
of the argument.) 

The Lord Chancellor : [ 27h ] 

On the best consideration that I have been able to give to this 
case during tbe argument, I can see no objection to the order which 
has been made in the Court below. 

The first point is, whether the question is one fit to be decided 
upon a petition; and in reference to this it has been said that 
there exists a conflict of evidence as to a certain fact connected 
with the purpose for which the advance of the 5002. was made. 
It does not, however, appear to me that the fact itself is material, 
for it would seem that the 5002. was not lent for any purpose 
specifically applicable to the children, but for the relief of the 
parents. What the case might have been if the money had been 
borrowed for the payment of a school debt, or for any other 
purpose directly referable to the children, I do not say ; but as it is, 
the fact does not seem to me to affect the question I have now to 
decide. I think, also, that the case must be determined inde- 
pendently of the other objection which was raised on the ground 
of Mr. Dalton's interest being vested in the official assignee, and I 
shall not, therefore, enter into a discussion of that point. 

What the Court has really to look to is, the terms of the 
settlement, and doing so, it is quite clear that the object of the 
deed was to secure the interest of the children, and I have now to 
give effect to that object according to the terms in which the parties 
have expressed themselves in reference to it. It is admitted that a 
condition or trust is annexed to the application of the income for 
tbe parents ; and the question is whether, if the parents fail to 
perform that condition, they are to be entitled to the same interest 
as if no such condition had been attached. Looking at the terms 
of ♦the deed, it would appear that the duty of the trustees, in the [ '274 ] 
event of the parents not performing the condition, was to apply 
the trust funds in the same way as it was intended that the parents 
should themselves do. If this be so, it is the duty of this Court, 
which is put in the place of the trustees, to act in the same 

(1) 84R R 134 (I Mac. & G. 488\ 
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In re manner, and to do what the parents oaght to have done, that is, 
Settlement. ^-PP^y ^^^ ^^^^ ^^^ *^® maintenance of the children. 

The question then arises, how the amount to be applied is to be 
ascertained. Mr. Dalton has been described as being in an inde- 
pendent position, and the situation and expectations of his children 
will be accordingly. They are, therefore, entitled to receive such 
an education as will enable them to associate with those in their 
own class ; and relatives and friends, who might be well disposed 
to assist their parents in their present reduced circumstances, may 
naturally expect that the trust funds should be applied for the 
education of the children. It is no argument to ask what in this 
case would become of the parents. I consider that they are entitled 
to all the residue of the fund after providing for the maintenance 
of the children ; and I also consider that I am fulfilling the inten- 
tion of the deed, and of the parties to it, by directing so much of 
the funds as the children require to be applied for their benefit. 

The present appellant says that he has advanced his money : he 
did this, however, knowing all the circumstances of the case, and 
acting as it would appear under advice ; and I cannot but suppose 
that there must be something more connected with the transaction 
than I have been able to see, for, as well from old habit as present 
sentiment, I think I should have hesitated long had I had to advise 
a gentleman to lend 5002. on a security circumstanced aB this was. 
L •275 ] Mr. Obbard may have lent *his money from motives of benevolence 
and kindness ; and if so, I am sorry that he has been in any way 
disappointed. 

On the whole, then, I am of opinion that the order of the 
Vicb-Chancbllor was consistent with the power of the Court, and 
that there was no need to postpone the case in order to put it in 
any other train of decision ; that neither Mr. Dalton nor Mr. Obbard 
can take anything until after the maintenance of the children has 
been provided for ; and that the fund is so limited that the whole 
of it must be applied to that purpose. The present appeal will, 
therefore, be dismissed with costs. 
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Ex PABTE JAMES WILLIAM LOVEDAY. i8m. 

(1 D. M. * G. 275—285 ; S. C. 21 L. J. Ch. 231 ; 16 Jnr. 95.) ^""'^ 

[Thb costs of proceedings in which an inquisition of lunacy has •^<at«. lo. 
been successfully traversed could not formerly be given out of the 
alleged lunatic's estate, but they are now in the discretion of the 
Judge : see the Lunacy Act, 1890, s. 109.— 0. A. S.] 



CARTER V. TAGGART. i852. 

(1 D. M. & G. 286—289; S. C. 21 L. J. Ch. 216; 16 Jur. 300.) Juh^, 

In the absence of special circumstances in giving effect to a wife's equity 
to a settlement the ultimate limitation in default of issue should be to the 
husband if he survives the wife. 

[The question here decided (in giving effect to a wife's equity 
to a settlement), not to insert any trusts to exclude the husband 
after the death of the wife and failure of issue of the marriage, is 
now settled law : see Walsh v. Wason (1873) L. R. 8 Ch. 482, and 
cases there referred to, which go beyond Carter y, Taggart, since 
the ultimate limitation to the husband is no longer made dependent 
upon the wife predeceasing the husband, as it was in Carter v. 

Taggart.— 0. A. S.] 

♦ — 

HAEBY V. The EAST and WEST INDIA DOCKS, "si. 
&c. RA.ILWAY COMPANY. Aov.H: 

TV/* 19 
(I D. M. & G. 290— 294.) 1852 

Lessees of premises, occupied by them as a ropery, agreed to withdraw Jan. 12, 22. 

their opposition to a bill in Parliament for a railway which would intersect 

the ropery. The agreement, among other stipulations, provided that the ^-or^^ 

railway should l)e so constructed that when finished the level of the ropery ^ruho, L.G. 
should not be in the slightest degree altered, nor the surface of the ropery f ^^^ ^ 
be in the least respect diminished: Held, that the Railway Company were 
bound to restore the surface su as to be available for all purposes to which 
it might have been applied before the construction of the railway, and not 
for the purposes of a ropery only. 

This was a motion on the part of the defendants to discharge or 
vary an order made on the 17tli June, 1851, by the Vice-Chancellor 
Knight Bruce, under the following circumstances. 

The plaintiffs were the lessees and occupiers of certain premises 
which were used by them as a ropery. The defendants proposed to 
construct a railway which would intersect the ropery ; and pending 
their application to Parliament, and in order to get rid of the 
plaintiffs' opposition, they entered into an agreement by which they 
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Ex parte and take for the purposes and under the provisions of these Acts, 

Eael op certain pieces of land containing 12 acres and 83 perches, being part 

Habdwicke. Qjf certain settled estates, of which the Earl was tenant for life ; and 

after some communications between the solicitors for the Company 

and the Earl, the Company offered the sum of 1,700/. for the 

purchase of the fee simple of the pieces of land. 

In answer to this offer, one of the EarPs solicitors wrote as 
follows : 

" I will, on his Lordship's behalf, agree to your offer of 1,700Z. 
for the 12a. Or. 88p., and the damage by the severance ; interest at 
6/. per cent, to be paid on the 1,700/. from the time when the Com- 
pany take possession of the land, the bridge, and two level crossings 
across the rail, being made according to your letter of the 
24th March, and the abstract to be considered as verified by the 
copies of the deeds in my possession, without production of the 
original deeds, which are in Lord Hardwicke's muniment room 
locked up, and at present inaccessible ; a stipulation which I make 
only to save trouble, and which may unhesitatingly be assented to 
by you, as Lord Hardwicke's title is beyond question, the same 
having already been several times investigated. It may be proper for 
me to add that his Lordship is only tenant for life, with remainder 
to his eldest son in tail male, with divers remainders over ; conse- 
quently the money will have to be paid into Court : but I assume 
you were aware that his Lordship's estates were in settlement." 
[ ^299 ] On the 8th May, 1849, one of the Company's solicitors, *in reply 

to the above letter, wrote to the Earl's solicitors as follows : " I 
cannot consent to consider the abstract as verified by the copies of 
the deeds now in your possession ; but if you will prepare and send 
me the abstract of title, and I find, on reference to it, that the money 
must go into Court, it can be at once paid in, and the Company 
take possession of the land, reserving the verification of the title to 
a future opportunity. I assume, from what you say, that his 
Lordship's eldest son is a minor." 

On the 20th of June, 1849, one of the Earl's solicitors wrote to 
the Company's solicitors as follows : " The Earl of Hardwicke's , 
title. We send you the abstract, which will fully show you, first, 
that the present Earl is tenant for life only ; and, secondly, that his 
son is a minor, and tenant in tail male in reversion." After 
referring to the mode of identifying the said land, the letter pro- 
ceeded as follows : " As, by the Lands Clauses Consolidation Act, a 
tenant for life may convey the fee simple as against all parties 
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interested in the property, we have not done more than allude to Kx parte 

Thb 

Earl of 

Habdwicke. 



the charges affecting the estate, which we apprehend is all which is ea^^of 



necessary. 

On the 22nd of June, 1849, one of the Company's solicitors wrote 
to the Earl's solicitors a letter which, after proposing that the con- 
veyance should be made by certain trustees under a power of sale, 
in order to avoid the necessity of a payment into Court, proceeded 
as follows : '' I therefore propose, until the purchase can be com- 
pleted, to deposit the money at Messrs. Masterman's Bank, in the 
joint names of myself and your Mr. Van Sandau, and the usual 
agreement for deposit shall be sent in the course of to-morrow." 

To this proposal one of the Earl's solicitors replied, objecting to [ 300 ] 
the sale being effected by the trustees. He afterwards wrote again, 
suggesting that as the purchase-money would necessarily have to 
be paid into Court, it was better that the money should at once be 
paid into the Bank of England in the name of the Accountant-General 
of this Court, instead of being paid to the proposed bankers. 

On the 30th June, 1849, one of the Company's solicitors replied 
to these letters as follows : " I have given full consideration to your 
observations in reference to the point raised upon this title ; and I 
am willing, under the circumstances, to take the conveyance 
from his Lordship as tenant for life. I have therefore bespoken 
the usual directions, and shall immediately proceed to pay the 
money into Court." 

On the 6th July, 1849, the Company caused the purchase-money 
to be paid into the Bank of England, in the name of the Accountant- 
General, to the credit of " Ex parte the Royston and Hitchin Railway 
Company, In the Matter of the Royston and Hitchin Railway Act, 
1846 ; " and on the sanie day communicated the fact to the Earl's 
solicitors in the following letter : 

" Royston and Hitchin Railway and Earl Hardwicke.— The pur- 
chase and compensation money, l,725i., has this day been paid into 
Court under the 69th section of the Lands Clauses Consolidation 
Act, and herewith I send you a copy of the Bank receipt." 

The Company took possession of the land, and on the 13th July, 
1849, one of the Earl's solicitors wrote to the Company's solicitors, 
as follows : 

*' We beg to remind you that the Company will have to pay Lord [ "oi ] 
Hardwicke interest, after the rate of 51. per cent, on the compensa- 
tion money, till the completion of the purchase; and that the 
money deposited cannot be invested, unless by consent and at the 

B.B. — VOL. XCI. '^ 
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Ex parte risk of the Company, consequently every delay occasioned by the 

EabiTof scrutinizing of the title will be attended with considerable costs to 

Habdwiokb. ^YiQ Company, and every requisition which cannot be met, save 

after communication with Lord Hardwicke, who is absent from 

England, will occasion considerable delay." 

''As Lord Hardwicke will not object to receive BL per cent, 
interest for the compensation money, we perhaps have no reason 
for hurrying the completion of the purchase ; but we have thought 
it only proper to remind you that interest will be payable and 
required, and consequently any delay in the approval of the title 
will be detrimental to the Company." 

No answer was sent to this letter. On the 25th July the 
respondent's solicitor intimated to the solicitors of the Company 
that the muniments of title might be compared with the abstract, 
and requested an appointment for that purpose; and in answer 
thereto one of the solicitors of the Company wrote on the 26th of 
July as follows : 

•'' Our engagements at present are so pressing and urgent that it 
is impossible I can yet make any appointment to proceed to 
Wimpole for the purpose of examining these title deeds, but I will 
do so as soon as possible." 
[ •:J02 ] On the 8rd of October, 1849, the Company's solicitors *made an 

appointment for the examination of the title deeds, which so far as 
they were in the Earl's possession were thereupon produced and 
examined by one of the Company's solicitors. 

On the 6th November following the Earl's solicitor urged the 
Company's solicitors to bring the matter to a close ; but it was not 
until the 10th January, 1850, that the Company's solicitors wrote 
to say that they were satisfied with the title of the Earl as tenant 
for life, subject to certain requisitions. A long correspondence 
then ensued, on the subject of these requisitions ; and on the 17th 
of June, 1850, the Company's solicitors for the first time disputed 
the liability of the Company to pay interest, which they did by a 
letter of that day in the following terms : 

'' It is impossible for us to say that we are satisfied with this title 
until all the deeds shall have been produced ; but the purchase and 
compensation money has, as you are aware, been paid into Court, 
pursuant to the Act of Parliament, from which time the Company 
ceased to be liable to the payment of interest." 

Since the payment into Court, the purchase-money had remained 
in the Bank unproductive. 
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On the Ist of July, 1850, the Company's solicitors wrote to the Bx parte 
Earl's solicitors as follows : babl"of 

" If you will present the usual petition for the investment of the Habdwickb. 
purchase-money and payment of dividends to Lord Hardwicke as 
tenant for life, we will appear and consent on the part of the 
Company to the investment, on the understanding that the petition 
should stand over until the completion of the purchase, when *you [ ^sos ] 
make to the Court the application for the payment of the dividends. 
This will obviate any question as to the expense of two petitions." 

To this letter one of the solicitors of the Earl replied, expressing 
his willingness to petition for the investment of the purchase- 
money, so that it might become productive in the interval before 
the completion of the purchase, but without prejudice to the Earl's 
claim for interest on the purchase-money up to the completion of 
the purchase, and without prejudice to any other question between 
the Earl and the Company. 

A petition was accordingly presented by the Earl, and on its 
coming on to be heard, the question as to the right of the petitioner 
to interest was discussed, it being agreed that the question should 
be, if practicable, decided upon that application. 

The question having been fully argued and the above facts being 
established by affidavits, it was ordered that the sum in Court, 
amounting to 1,7252., should be invested in 82. per cent. Annuities, 
and the dividends paid to the petitioner ; and that the Company 
should, on or before the 20th day of January, 1852, pay to the 
petitioner interest on the sum of 1,7252. in the petition mentioned, 
at tlie rate of 52. per cent, per annum, from the 6th day of July, 
1849, up to the date of the investment. 

Against this order the Company appealed. 

Mr. Bethell and Mr. Wickeiu, for the Company : 
* * The petitioner was the only person upon whose applica- [ 304 ] 
tion the money could have been invested ; and if it has remained 
unproductive, this has arisen from the petitioner himself having 
omitted to make an application, and does not entitle him to call 
upon the Company for payment of interest. The statement in the 
letter of the Idth of July, that interest would be payable, was alto- 
gether erroneous ; it would be most unreasonable that a Company 
should have to pay interest until a tenant for life shall think proper 
to procure an investment for the money. 

(Thb Lord Justice Lord Cbanwobth : After payment into Court, 

7—2 
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Ex parte what jurisdiction have we under these Acts to direct payment of 

Earl" OF interest?) 
Habdwicxe. 

The counsel on both sides agreed that no objection should be 

taken for want of jurisdiction, and requested that the question 

might be disposed of as if a bill had been filed. 

« « « « * 

[ 305 ] Mr, Roll and Mr. Bagshawe, for the petitioner : 

* * The payment into Court must be considered as having 
been subject to the special stipulation between the parties as to 
interest, as was plainly stated by the letter of the 18th of July. 
The Company must be considered to have adopted this view of the 
matter, never having objected to it till a year afterwards. 

[ 306 ] Mr, Wickeiis, in reply. * ♦ * 

The Lord Justice Lord Cranworth : 

I confess that I entertain some doubt in this case, whether we 
are doing quite right in exercising jurisdiction upon the matter in 
dispute even by the consent of the parties. Conceding that point, 
however, I think the order which has been made is right in the 
special circumstances of the case. The letter of the 18th of July, 
1849, which was written just after the investment, and so near it 
as to be properly regarded as interpreting the intention of the 
parties, contains this passage : ** We have thought it only proper 
to remind you that interest will be payable and required." It is 
said that that was an erroneous view and an absurd construction to 
put upon the transaction ; but as the vendor's agents had made 
such a statement, and as no contradiction was offered by the 
[ 'SO? ] Company, and as their solicitors when writing *a fortnight after- 
wards only stated that their engagements were so pressing that 
they could not make an appointment to examine the title deeds, it 
was not unreasonable for the vendor to suppose that the Company 
adopted his view, especially when negotiations went on for twelve 
months afterwards without any remonstrance being made. If the 
Company had said at once what they said a year afterwards, that 
they did not agree in the vendor's view of the case as to interest, 
they might have had good ground for their present argument. As 
they did not do so we think they rendered themselves liable to pay 
interest; and as the parties submit to the jurisdiction of the Court, 
we think that the order must be that they should pay interest 
accordingly. 



TOL. xci.] 1852. CH. 1 D. M. & G. 308—310. 101 

PRICE V. PRICE. 1852. 

(1 D. M. & G. 308—310 ; S. 0. 21 L. J. Ch. 53.) Jan^. 

[A NOTB of this appeal, affirming the decision of the Mastbr of 
THE Bolls, reported in 14 Beavan, 598, will be found at the end of 
that report, to be given in 92 B. B.] 



In re ELIZABETH SPENCER. ^852. 

Jan, »1. 
(1 D. M. & G. 311—314.) 

[Obsolete question as to the operation of ecclesiastical letters of adminis- 
tration granted by an Archdeaconry Court, which were held sufficient to 
authorise the administrator to receive payment out of Court.] 



ZULUETA V. VINENT. i86i. 

(1 D. M. & G. 315—321.) ^''''^' ^' ^^• 

18.52. 
In a case where A. had agreed to remit certain consignments to B., and Feb, 12. 

B. had agreed to account with A. for the proceeds of those consignments : 

Held, that it was not competent at any time afterwards for B. to assert a 
paramount title to the proceeds of consignments so remitted. 

[This case ultimately resolved itself into a particular application 
of the settled rule of law that an agent recovering property on behalf 
of a principal cannot assert a paramount lien or claim upon the pro- 
perty as against the principal. This application by the agent for 
an injunction to restrain the principal from enforcing the rule by 
action at law was refused.] 



In re BROWNE (1). i862. 

Ex PARTE JEFPER1E8. 



Feb. 14. 



(1 D. M. & G. 322-334 ; S. C. 21 L. J. Ch. 442 ; afiFg. 15 Boav. 61.) Knioht 

oRUCB} 

To constitute a case for taxation of costs after payment on the ground Lord 

of undue pressure, the pressure must have been of such a kind as to have CRAwwoRTir, 
rendered it impossible or difficult to have the costs taxed before payment ' 

in the ordinary course. An unexplained delay of nine months after pay- '- -' 
ment in the presentation of a petition for taxation on such grounds held 
fatal to the application. 

To support such a petition, on the ground of extravagant and improper 
charges, the allegations directed to that point must be specific, and must 
be such as to amount to evidence of fraud. 

This was an appeal from a deci^on of the Master of the Bolls, 
dismissing the petition of the appellant for the taxation of a bill of 
costs after payment. 

(1) In re BoycoU (1885) 29 Ch. D. 571, CheeBman [1891] 2 Ch. 289, 60 L. J. Ch. 
55 L. J. Ch. 835, 62 L. T. 482 ; In re 714, 64 L. T. 602, C. A. 
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In re The appellant had been appointed receiver in a cause of Jefferies 

BowNB. ^^ Jefferip.8, which was instituted for the administration of her 
husband's estate. Her sureties were Augustus Pulsford Browne and 
Francis Mead, to whom she gave a counter security by assigning to 
them, by an indenture of the 2nd June, 1846, her life interest in 
the dividends of a sum of 2,0001. stock, and her right of dower in 
certain freehold estates of her late husband, upon trusts for 
indemnifying the sureties and paying all costs which they should be 
put to in respect of their having become sureties for her. 

Notice of the counter security was given to the trustees of the 
fund, the life interest in which was assigned. The sureties also 
gave notice to the trustees not to part with the dividends ; and the 
latter, in compliance with this request, retained the dividends in 
their hands. 

On the 10th May, 1848, the sureties presented a petition in the 
cause of Jefferies v. Jefferies^ praying that the appellant might be 
discharged from being receiver, and that the Master might review 
[ •323 ] ^ separate *report which he had made on the 81st January, 1848, 
finding a balance of 1,796Z. 18^. M, due from the appellant as 
receiver. This petition further prayed for a stop order against the 
transfer of any part of the trust funds in Court to the appellant, 
without notice to the sureties. 

On this petition an order was made on the 22nd July, 1848, 
enlarging the time for payment of a balance of 1,196Z. 8;. ll(f., 
which the appellant had been ordered by a former order to pay 
into Court, till three weeks after an order should have been made 
upon the hearing of the cause on further directions. It was 
further ordered that the appellant should be discharged from 
being receiver, and that no part of the trust fund should be trans- 
ferred to her without notice to the sureties, and that the rest of the 
petition should stand over to the hearing of the cause on further 
directions. 

On the 6th June, 1849, the cause came on for hearing on 
further directions, with the above petition of the sureties, and a 
petition of the appellant ; and it was then ordered that the Master 
should review his report of the 81st January, 1848, and should 
ascertain and state what was dua from the receiver. 

On the 8th December, 1849, the Master, by his report (which was 
confirmed), found that 180L 16«. were due to the appellant as 
receiver in respect of the personal estate ; and 2662. 14«. 6d., due 
from her in respect of the real estate. 
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On the 20th December, 1849, an order was made on the motion in re 
of the appellant, discharging her from being receiver ; and on the *^^^^ 
24th January, 1850, on payment of the balance of 74Z. 18«. 9d. due 
from her, into Court, the recognizances entered into by her and her 
sureties were vacated. 

On the 24th December, 1849, a copy of the order discharging C 324 ] 
the receiver was served on the sureties and on the trustees of the 
deed of counter security, with a request that the trust property 
comprised in that deed might be re-assigned to the appellant, and 
the withheld dividends paid to her. The sureties, however, declined 
complying with this request until their costs, charges, and expenses 
had been fully paid. 

On the 12th January, 1850, a bill of the costs of Mr. John 
William Browne, the solicitor of the sureties, amounting to 
ML Of. lOd., was delivered by his town agents Messrs. Clarke, 
Gray, and Woodcock to the appellant. 

On the 8rd June, 1850, an order was made, on the hearing 
of the cause of Jefferies v. Jefferies, on further directions, 
which, amongst other things, referred it to the taxing Master 
to tax the sureties their costs of the petition of the 10th May, - 
1848, and consequent thereon, and of their then application; 
and it was thereby ordered that Mr. Strange, a new receiver, 
who had been appointed in the place of the appellant, should 
pay to the sureties, in respect of the appellant's dower, one-third 
of the surplus rents and profits of the real estate accrued from 
the 6th April, 1848, on account of their costs when taxed until 
they should have been paid, and what the Master should certify 
to be the amount of their costs when taxed, without prejudice 
to the question by whom or out of what fund such costs were 
ultimately to be borne ; and after such last- mentioned costs had 
been paid, it was ordered that the new receiver should pay one-third 
of the rents and profits of (i) the appellant for her life in respect 
of her dower. This order had not yet been drawn up. 

On the 28th June, 1850, Mr. J. W. Browne's agents delivered to [ 825 ] 
the appellant another bill of costs of Mr. J. W. Browne, amounting 
to 105Z. including the amount of the former bill delivered of 
84/. 0#. lOd. 

On the 12th August, 1850, the appellant gave to Mr. J. W. 
Browne's London agents an order upon the trustees of the fund in 
the following terms : 

(1) Sic. An obvious error for *' to." 
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In re ** 17, St. PbTBR's SqUARB, HaMMERSMITH, 

^''''^^' " 12th August, 1850. 

" Gbntlbmbn, — In compliance with the request of your solicitor, 
Mr. Baimondi, I authorize and request you out of my dividends in 
your hands, to pay to Messrs. Clarke, Gray, and Woodcock the sum 
of 105Z., being the amount of their costs claimed against me on 
behalf of Messrs. Mead and Browne. 

" Yours, &c. 

" F. T. Jeffbribs." 

In compliance with this order, Mr. Biggs, one of the trustees, 
out of the dividends in his hands belonging to the appellant, paid 
by cheque 105Z. to Mr. Browne's agents, on the 14th August, 1850, 
in satisfaction of their bill of costs of that amount. 

About this time, but whether before or after payment was a 
question which was the subject of conflicting testimony, a notice 
was served on Mr. J. W. Browne's agents, which was as follows : 

** Gentlemen, — In consequence of my having been compelled to 
pay your demands for costs, amounting to the several sums of 
281. 08. Sd. and 105^. to enable me to perfect the deed of security 
to Mr. William Johnson, and to save me from the legal proceedings 
which the said William Johnson has threatened to institute against 
[ ♦826 j *ine, I hereby give you notice that, notwithstanding the payment 
of the costs in question, I dispute your right to charge the same 
against me, and that I shall as soon as possible apply to the Court 
of Chancery on the subject. Consequently I require you to retain 
the said sums of 28i. Os. 8cL and 105L until an order can be 
obtained in respect thereof, such payments being made under 
protest and without prejudice to my rights. 
"Dated the 12th August, 1850. 

"F. T. Jbfferies." 

On the 7th June, 1851, the appellant presented her present 
petition for taxation of Mr. J. W. Browne's bill. 

The petition and the affidavits in support of it stated the delivery 
of the bill for 84Z. Os. lOd. in January, 1850, and that the petitioner 
was advised not to pay it, as well on account of the extravagant 
and improper charges in it, as because she was not liable to pay it. 
[There was no allegation of pressure except such collateral pressure 
as was attributable to a threat of legal proceedings by a judgment 
creditor of the appellant, named William Johnson, referred to in the 
above notice.] 
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In opposition to the petition, Mr. Browne's agent by his affidavit in re 
* * deposed that Mr. Smith did not serve him with the notice 
of the 12th August, 1850, until after the bill of costs had been 
paid. ♦ * ♦ 



Bbowke. 

[ 329 ] 



Mr, RoundeU Palmer and Mr. Lovell, in support of the appeal : 

^ * In re Wilkinson (i) one of your Lordships held that 
pressure, although not improper on the part of the solicitor, was 
sufficient ground for taxation after payment, without reference to 
any question respecting exorbitance of charge. * * * 

They cited Re Tryon (2), and, in answer to a question from [ 330 ] 
Lord Justice Knight Bruce, said that the appellant was willing to 
bring into Court a sufficient sum to secure payment of the costs of 
taxation. 

Mr. Bird, for the respondent : 
The authorities conclusively establish that where pressure *is [ *33i ] 
relied upon as a ground for taxation after payment, it must be 
shown to have been the direct pressure of the person claiming the 
payment, and that mere collateral pressure is not sufficient. 

(The Lord Justice Knight Bruce: If the question is simply 
whether the payment is made of the client's free will, does not 
collateral pressure bear upon it as much as direct pressure ?) 

Even if there is direct pressure, the petition must point out some 
specific items of overcharge : Re Harrison (s). Re Thompson (4). 

(The Lord Justice Knight Bruce asked if it was meant to be 
contended that, where an attorney had obtained payment of his 
bill by a threat, for instance, of an indictment, taxation could not 
be obtained without pointing out specific overcharges. His Lordship 
referred to Ex parte Andrews (5).) 

It is not necessary to carry the proposition so far, but the general 
rule is well established. Now, in this petition there is no allega- 
tion of any overcharge whatever, except such as may be impHed 
from the statement that the petitioner was advised not to pay the 
bUl, as well on account of the extravagant and improper charges in 

(1) 70 R. B. 152 (2 Coll. 92). (4) 68 E. R. 80 (8 Beav. 237). 

(2) 64 R. B. 132 (7 Beav. 496). (6) 63 R. R. 200 (13 L. J. Ch. 222). 

(3) 76 R. R. 95 (10 Beav. 57). 
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In re it, as because she was not liable to pay it. That, however, is not 
even a substantive general allegation of overcharge. 

Mr. R. Palmer, in reply. 

The Lord Justice Lord Crahworth: 
[ '332 ] I regret that I am obliged to come to the conclusion *that the 

order made at the Bolls is right. I do not controvert the proposi- 
tion that mere pressure may give right to taxation after payment. 
It is not necessary to discuss the question, or whether Re Wilkinson 
was correctly decided : though I think that case was correctly 
decided. There was in Ex parte Wilkinson pressure in that sense 
in which alone it is a ground for taxation after payment of a bill, 
namely, pressure of such a sort that it was impossible, or at all 
events difficult, for the client to have the bill taxed in the ordinary 
way. There was no such pressure here. On the 12th January, 
1860, the bill of costs was delivered to the extent of 84{. Os. lOd. 
The rest of the bill amounted only to about 20/. Between January, 
1850, and the end of June following, that portion of the bill was 
also delivered. 

The appellant having thus received this compound bill, partly 
delivered in December and partly in June, on the 13th of August 
pays it, as it is said, under protest. There is, however, a great 
deal of discrepancy of testimony as to the time at which the protest 
was made. 

I think the pressure which is shown to have here taken place, 
was not such as to warrant an order for taxation, as a matter of 
course, afterwards. But even if it were, I am reluctant to listen to 
a petitioner who, lying-by from August, 1850, till June, 1851, 
comes then for the first time to this Court for taxation. Mr. Palmer 
says that the delay was owing to a desire to avoid expense, and to 
the subsequent correspondence. But the correspondence did not 
begin till the 20th May, 1851. I think the Bolls' order right; and 
I come to that conclusion, even assuming that Mr. Palmer had it 
[ *333 ] in his power to show extravagant and improper charges in the *bill. 
And further I think, that in order to enable him so to do, any 
charges of that nature on which it was intended to rely ought to 
have been very specifically stated, and must have appeared to be 
such as to amount to *' evidence of fraud '' (i). I proceed upon the 
ground that even supposing impropriety and excess in the charges, 

(1) Hwlock V. &mith, 45 R. E. 126 (2 My. & Or. 620). 
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still no sufficient excuse is stated to justify the omission on the part in re 
of the appellant to apply for a taxation of the bill within the 
ordinary time, especially as no application was made respecting the 
taxation till more than half a year after the payment. 

Thb Lord Justice Knight Bbuce: 

As the order will be affirmed, it is not necessary that I should 
enter fully into the grounds of the doubt and difficulty which I feel 
upon the case — doubt and difficulty perhaps ill-founded. 

The Act says (i) that payment '' shall in no case preclude the 
Court or Judge, to whom application shall be made, from referring 
such bill for taxation, if the special circumstances of the case shall, 
in the opinion of such Court or Judge, appear to require the same, 
upon such terms and conditions, and subject to such directions, as 
to such Court or Judge shall seem right, provided the application 
for such reference be made within twelve calendar months after 
payment." Here the application was made within twelve months 
after payment^ although not speedily. The question therefore is, 
whether the special circumstances of the case require the bill to be 
referred for taxation. Now I am clearly of opinion that it would 
not be right to direct taxation, upon the application of "^the [ *hh4 j 
petitioner, without the deposit of a sufficient sum to pay the costs 
of the taxation, if she should appear liable to pay them — a deposit 
which she is willing to make. But, so subject, I am not satisfied 
that (the payment of this money having been made under pressure, 
perhaps under strong pressure, although not proceeding from the 
attorney who was paid, but of which he had notice), all the 
circumstances of the case taken together, are not sufficient to 
preserve or give to the petitioner a right to tax. 

The view which I have taken is probably, however, erroneous ; 
and I own that I cannot feel much regret that litigation upon so 
small a matter should end here. 

Thb Lobd Justice Lobd Cramwobth: 

I think that, as there is some degree of conflict in the authorities, 
there should be no costs. 

Appeal dismissed, without costs. 

(]) 6&7 Vict. c. 73,8.41. 



108 



1852. CH. 1 D. M. & G. 385—886. 



[r.r. 



1852. 
Feb. 16. 

Knioht 

Bkuok, 

Lord 

GRANWOBTHp 

L.JJ. 
[335] 



L ♦386 ] 



MILLER V. PRIDDON. 

(1 D. M. & G. 335—346 ; S. 0. 21 L. J. Ch. 421.) 

By a settlement, lands were assured to A. and B. upon certain trusts, 
with a power, in case they or either of them, or any trustee or trustees to 
he appointed under the power, should die or become xui willing to act, for 
the settlor, during his life, and after his decease, for the acting trustees or 
trustee for the time being, or for the executors or administrators of any 
surviving trustee to nominate any fit person or persons to supply the place 
of the trustees or trustee so dying or becoming unwilling to act A. never 
executed the deed, nor acted. After A.'s death, B., being desirous of 
retiring, nominated C. to be a new ti'ustee, and conveyed to C. all the trust 
estate. After B.'s death, on account of doubts as to the validity of this 
appointment, the executor of B, executed a deed, appointing C. and D. to 
be trustees of the settlement in the place of the original trustees ; and by 
the same deed, C. conveyed the property to the use of himself and D. 
They then sold the trust estate under a power of sale in the settlement : 
Held, that the survivor of the original trustees had not been guilty of a 
breach of trust in appointing only one new trustee, and that the two new 
trustees were well appointed, and had validly exercised the power of sale 
BO as to exonei-ate the purchasers from responsibility. 

This was a suit instituted by cestuis que trustent under a 
settlement against the existing trustee, the representative of former 
trustees, and against purchasers under a power of sale contained in 
the deed. The ground of complaint was an alleged breach of 
trust in the appointment of new trustees, which, it was alleged, 
invalidated the sales. 

The settlement was dated the BOth October, 1818, and was made 
between William Priddon the elder, of the first part, William 
Priddon the younger and Edward Priddon, the two sons of William 
Priddon the elder, of the second part, and James Priddon and 
Thomas Story, of the third part. By it certain freehold and copy- 
hold estates and leaseholds for lives were assured and covenanted 
to be surrendered respectively to James Priddon and Thomas 
Story, their heirs and assigns, upon trust that they, or the survivor 
of them, his heirs or assigns, should stand seised thereof, upon 
trust out of the rents, issues, and profits, to raise and pay an 
annuity of *200i. unto William Priddon the elder and his assigns, 
during his life, and upon further trust in case Mary, the wife of 
William Priddon the elder, should survive him, to pay thereout an 
annuity of 601. unto Mary Priddon or her assigns during her life ; 
and upon further trust, to pay an annuity of 20L to Alice Milner, 
if she should survive William Priddon the elder, for her life for her 
separate use, without power of anticipation; and subject to the 
payment of these annuities, upon trust, after the decease of Willicun 
Priddon the elder, to raise 1,0002. and divide the same between or 
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among all the children of Alice Milner, as and when they should Hillkb 
respectively attain their ages of twenty-one, or be married. And pri^'don. 
subject, and without prejudice to the aforesaid trusts, upon trust 
for the said William Priddon the younger and Edward Priddon, in 
equal shares as tenants in common, their heirs and assigns abso- 
lutely for ever. And the settlement gave power to James Priddon 
and Thomas Story, or the survivor of them, his heirs or assigns, at 
the request of William Priddon the younger and Edward Priddon 
respectively, their respective heirs and assigns, to sell any part of 
the lands, and to convey, surrender, and assure the hereditaments 
so to be sold to the purchasers discharged from the trusts ; and the 
receipts of James Priddon and Thomas Story or the survivor of 
them, his heirs, executors, administrators, or assigns, or his or 
their agents or agent, were to be effectual discharges. And it was 
provided that, in case James Priddon and Thomas Story, or any of 
them, or any trustee or trustees appointed under the now-stating 
provision in their place, or the place of any of them, should die or 
become unwilling or unable to act in the trusts before the trusts 
should be fully executed and performed, then, and as often as the 
same should happen, it should be lawful for William Priddon the 
elder, during his life, and after his decease, for the acting trustees 
or ^trustee for the time being, under the settlement, or for the [ *'^'^ 1 
executors or administrators of any surviving trustee, to nominate 
any fit person or persons to supply the place or places of the trustee 
or trustees respectively so dying or becoming unwilling to act as 
aforesaid ; and that, immediately after every such appointment, 
the trust estates and premises, stocks or funds, should be respec- 
tively conveyed, surrendered, and assured, assigned, or transferred, 
so and in such manner that the same might vest in such new 
trustee or trustees, jointly with the surviving or continuing trustee, 
or in such new trustee or trustees solely, as the case might require, 
subject to the trusts aforesaid, and such new trustee or trustees 
should have and exercise all the powers and authorities whatsoever 
thereinbefore contained, in the same manner to all intents and 
purposes as if he or they had been appointed a trustee or trustees 
by the settlement. 

Thomas Story died in the year 1808, without ever having acted in 
the trusts of the settlement, or incurred any responsibility in respect 
thereof, leaving James Priddon, his co-trustee, him surviving. 

By deeds of the 8rd and 4th of November, 1820, the moiety of 
Edward Priddon in the settled estates was in consideration of 
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Miller 8,000Z. absolutely conveyed and assured to William Priddon the 

Pbiddon. younger, his heirs and assigns. 

William Priddon the elder and Mary his wife had both died. 

Alice Milner, after the death of William Priddon the elder, 

applied to James Priddon for payment of her annuity of 202., when 

she was referred by him to William Priddon the younger for 

payment thereof ; but William Priddon the younger neglected (as 

[ ^388 ] the bill alleged) to *pay the annuity, whereupon Alice Milner again 
applied for payment to James Priddon, who (as the bill alleged) 
capriciously declared that he would not act any longer in the trusts 
of the said settlement, and that he would get rid of the said trusts, 
and for this purpose he applied to the defendant Robert Cooke, who 
consented to assume such trusteeship. In order to carry into effect 
this arrangement indentures of lease and release, dated respectively 
the 80th and 81st December, 1881, were executed. 

The release recited that William Priddon the elder had never 
surrendered the copyhold premises comprised in the settlement to 
James Priddon and Thomas Story, or either of them, or to any 
other person ; but that the same, on the death of William Priddon 
the elder, descended to and became vested in William Priddon the 
younger, as his eldest son and customary heir. It also recited, that, 
by the deaths of Mary Priddon and William Priddon the elder, the 
trusts of the said indenture of settlement had ceased, save and 
except as to the annuity of 20Z. a year payable to Alice Milner for 
her life, and also save and except as to the raising and paying of 
the sum of 1,000Z. to her children. It further recited that James 
Priddon, the surviving trustee named in the settlement, was 
desirous of resigning and being discharged from the trusts thereof, 
and bad, with the approbation of William Priddon the younger, 
nominated and appointed Bobert Cooke as a fit and proper person 
to be appointed a trustee in the place and stead of him the said 
James Priddon ; and that the said Bobert Cooke had consented and 
agreed to accept the said trust, and to act in the execution thereof 
in the place and stead of James Priddon. The release then 
witnessed that for the considerations therein mentioned, James 
Priddon, at the request and by the direction of William Priddon 
[ •839 J *the younger, released, and William Priddon the younger con- 
firmed, unto Bobert Cooke, his heirs and assigns, such of the trust 
premises as consisted of freeholds and leaseholds for lives. It also 
contained a covenant for the surrender of the copyholds. And it 
was expressed to be declared and agreed by and between the parties 
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thereto, and William Priddon the younger thereby expressly directed Filler 
that Bobert Cooke, his heirs and assigns, should stand possessed as pbiddon. 
well of the said hereditaments and premises, with their appur- 
tenances, upon the trusts mentioned in the settlement, and subject 
thereto in trust for William Priddon the younger, his heirs and 
assigns, according to the different natures and qualities of the same 
hereditaments and premises respectively. 

James Priddon died on the 18th of November, 1839, having made 
his will dated the 11th of April, 1884, whereof he appointed 
William Priddon of Byland, executor, who proved the will on the 
Ist of May, 1840. 

In 1841, Robert Cooke sold parts of the trust estates for sums 
amounting to 8,6002., and on the occasion of the sales the solicitor 
of Cooke, the trustee, acted as the solicitor of two of the purchasers. 
An objection was taken on behalf of the purchasers to the power of 
Mr. Cooke to sell and to give discharges for the purchase-money, 
upon the ground that his appointment as a trustee of the settlement 
was not properly made. 

In order to obviate this objection, a deed was executed dated the 
25th of March, and was made between William Priddon, of Byland, of 
the first part, William Priddon the younger, of the second part, 
Bobert Cooke of the third part, Edward Holmes of the fourth 
part, and Bobert Cooke and Edward Holmes of the fifth part. 
It recited, among other things, that ^doubts had arisen whether [ *340 ] 
Bobert Cooke was legally and effectually appointed a trustee under 
the indenture of release of the 81st of December, 1881, the same 
indenture of release containing a recital only, and not any actual 
appointment ; and that, if such appointment could be construed as 
having been made under and by virtue of such recital, the said 
appointment would be defective, inasmuch as the same should have 
been made in the stead and place of James Priddon, the surviving 
trustee, and Thomas Story, the deceased trustee ; and also that two 
trustees should have been appointed by James Priddon, the surviv- 
ing trustee, pursuant to directions of the settlement. It also recited 
that the defendant, William Priddon of Byland, as executor of 
James Priddon, the surviving trustee under the settlement, had, at 
the instance and request of William Priddon the younger, agreed, 
for the purpose of removing such doubts as aforesaid, to appoint 
Bobert Cooke and Edward Holmes to be trustees of the recited 
settlement in the places and stead of James Priddon and Thomas 
Story, deceased, in the manner thereinafter mentioned^ The deed 
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limitation to him for life, without impeachment of waste : otherwise 
in the event of the trustees not thinking it proper that timber should 
be cut for the purposes of the trusts^ no timber could be cut at all. 

Next, the trust as regards the timber is invalid as infringing 
the rule against perpetuities. [On this point they cited Ferrand 
V. Wilson (1), Ware v. PolhiU (2), Lard Southampton v. Marquis of 
Hertford (3), Daries v. Weaconib (4), Boyce v. Hanning (5), Ibbetson 
V. Ibbetson (6), Waldo v. Waldo (7), Phillips v. Barlow (8), Brotcne 
V. Stoughton (9), Cole v. Sewell (lo), and Kekeuich v. Marker (ii).] 

The Lobd Justicb Knight Bbucb: 

On the question of construction we have not the least doubt. 
We are both clearly of opinion that the exemption of the life 
estate of the present Lord Oxford, from being impeachable of 
waste, is subject to a power exercisable only by the trustees, 
though not without his consent. The question being, in substance, 
whether, according to the true intention of the settlement, the 
timber growing on the estate is during his *Lordship's life to be 
applicable to his own purposes, or to relieve the inheritance from 
certain charges, we think that the latter is plainly the true con- 
struction. It is not necessary to rely upon the obvious argument 
that the contention of Lord Oxford goes to strike the parenthesis 
(if it is a parenthesis) out of the settlement, or to give it no 
operation. Independently of that observation, not necessarily con- 
clusive, the intent is plain that the trustees were to have the power 
of cutting timber for the purpose of relieving the inheritance, not 
to be exercised without his consent. It has been suggested that 
Lord Oxford might wish to have timber cut, and that the trustees 
might maliciously or capriciously refuse to concur. When that 
case shall arise it will be time enough to consider it. The case 
probably would be one as to which I (speaking for myself alone) 
should feel no diflSculty. The question as to this part of the 
argument now stands simply thus. Is that life estate which is 
stated in express terms to be subject to a certain power to be not 
subject to the power ? We think this point not arguable. But one 



(1) 67 R. R. 70 (4 Hare, 344). 

(2) 8 R. R. 144 (11 Ves. 257). 
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of us has a doubt upon the question of remoteness, and therefore 
that point must be farther discussed. 

The Lord Justice Lobd Granworth: 

The only doubt suggested to my mind is, as to the distinction 
between this case and that before Vice-Chancellor Wigram which 
has been cited. 

Mr, Bethellf in reply : 

One important and sufficient distinction is, that in Ferrand v. 
Wilson (1) the destination of the proceeds of the timber was not, as 
it is here, to relieve the estate itself from the incumbrances 
affecting it. Moreover, the ^argument as to remoteness does not 
apply, when as in the present case the power may be destroyed 
by a disentailing deed. In the case relied upon. Sir J. Wigram 
said, "I think the case of Ware v. Polhill (2), and the principle of 
IhheUon v. Ibbetson (3), require this decision from me." The case 
of Ferrand v. Wilson lies therefore within the limits of Ware v. 
Polhill, and Ibbetson v. Ibbetson, and is only an authority so far as 
it falls within these limits. But if Ware v. Polhill, and Ibbetson v. 
Ibbetson, should be considered as supporting Feirand v. Wilson 
(which may admit of doubt and is not now in question), they are 
no authorities for extending the doctrines stated in the last case to 
such a case as the present. 

(The Lord Justice Knight Bruce referred to Mr. W. D. Lewis's 
supplement to his work on Perpetuities as containing observations 
well worthy of attention upon the cases cited in the argument.) 

Thb Lord Justice Lord Cranworth : 

The doubt that I had has been removed. It was a doubt created 
in the course of the argument by the reasoning of Sir James Wigram 
in Ferrand v. Wilson, Some of the expressions in the judgment 
in that case certainly have an aspect favourable to the view taken 
by the defendant; but I think there is a manifest distinction 
between the cases. If the law be not that a power is always good 
80 far as perpetuity is concerned, if it is capable of being barred by 
a common recovery, or by that which is now equivalent to a common 
recovery, perhaps it is a matter of regret that that is not the state 
of the law. If there are any exceptions to that rule, I think they 
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Baknett attain the age of twenty-one years, to be divided between and 
Sheffield, amongst them, if more than one, in equal shares and proportions ; 
and if but one, then the whole to that one. 

The testator died in January, 1880, and his will and codicil were 
shortly afterwards proved by Thomas SheflSeld, William Webb, and 
Thomas Herinshaw. 

In October, 1831, Thomas Sheffield, William Webb, and Thomas 
Herinshaw advanced 3,5002., part of the residue of the personal 
estate of the testator to one William Owen upon the security of 
[ •374 ] freehold hereditaments, * which were conveyed to them by way of 
mortgage, by indentures of lease and release, of the 80th and 3l8t 
of October, 1831. 

The annuity of lOOi. bequeathed to William Webb, was paid by 
Thomas Sheffield, William Webb, and Thomas Herinshaw up to 
the time of the death of Thomas Herinshaw. 

Thomas Herinshaw died on the 6th of November, 1881, and after 
his death the annuity sum was paid by Thomas Sheffield and 
William Webb, the then surviving trustees of the will, in like 
manner, up to the 2nd of January, 1882, inclusive. 

In January, 1832, the plaintiff purchased of W. Webb the 
annuity, and all future payments thereof, for 900Z. 

The purchase was carried into effect by an assignment of the 
28th day of June, made between William Webb of the one part, 
and the plaintiff of the other part. This deed recited that in pur- 
suance of the trusts of the will, and for the purpose of securing the 
annuity thereby given to William Webb and his assigns, during 
his life, they, the said Thomas Sheffield, William Webb, and 
Thomas Herinshaw, shortly after the testator's decease, raised by 
sale or otherwise of his real and personal estate the sum of 3,5002., 
and that in further pursuance of such trusts and directions as 
aforesaid, they had invested the same at interest upon the security 
of the mortgage effected by the deeds of the 30th or 31st of October, 
1831. And it further recited the death of Thomas Herinshaw, and 
that no other trustee had been appointed in his place, and that 
Thomas Sheffield and William Webb were then the only trustees 
of the will. The operative part was an assignment in the usual 
r •375 T form. *And it contained a direction by William Webb to the 
trustees or trustee for the time being of the will, to pay the annuity 
to the plaintiff, his executors, administrators, or assigns. 

The recital in the assignment of the 28th of June, 1832, that 
William Webb and Thomas Sheffield were the only trustees of the 
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will of the testator was erroneous, a new trustee, named Matthew barnbtt 
Webb, having been appointed to be a trustee in the place of Thomas shekfibld. 
Herinahaw, deceased, and the trust property having been by inden- 
tures of the 27th and 28th of June, 1882, vested in him, together 
with Thomas ShefiBeld and William Webb, upon the trusts of the 
wQl. 

William Webb was the chief acting trustee of the will, and with 
the privity and by the permission of Thomas Sheffield and Matthew 
Webb, his co-trustees, all or the greater part of the interest, 
dividends and annual produce of the testator's residuary estate, 
including the interest of the mortgage debt of 8,500Z., was received 
by him or passed through his hands, and he with the privity and 
by the permission of Thomas Sheffield and Matthew Webb, from 
time to time paid to the plainti£f the annuity up to the 2nd of June, 
1846, inclusive, which was so paid (as the defendants alleged) 
oat of the interest of the mortgage debt of 8,500Z., that fund 
having been, as they alleged, set apart or appropriated for that 
purpose. 

In the year 1848, William Owen being desirous of paying off 
the mortgage gave the usual notice of his intention so to do to 
Thomas Sheffield and William Webb as the surviving mortgagees 
named in the mortgage, and at the expiration of such notice, and 
without notice that the mortgage debt and securities had been 
transferred to Thomas Sheffield, William Webb, and Matthew 
Webb, *he paid the mortgage debt to William Webb and Thomas [ •stb ] 
Sheffield, who thereupon reconveyed to him the mortgaged heredita- 
ments, and signed a receipt (which was indorsed upon the recon- 
veyance) for the mortgage money. It appeared that Thomas 
Sheffield had permitted William Webb to take possession of the 
sum, and to retain and apply it to his own purposes. 

The bill prayed that Thomas Sheffield, William Webb, and 
Matthew Webb might be declared liable to make good the 8,5(K)2., 
with interest, and for an account of the trust property ; and that it 
might be declared that the plaintiff was entitled to have the 
3,50(M. made good, or, in default thereof, to have a sufficient part 
of the remainder of the residuary estate of the testator set apart 
for that purpose, and that the arrears and future payments of the 
annuity might be satisfied and provided for accordingly. 

The case was heard on the 11th June, 1850, before the Yicb- 
Ghancbllob of England, who made a decree declaring that the 
defendant Matthew Webb was personally answerable to make good 
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producing an annual income more than sufficient to keep down the 
annuity, paying of course the surplus from time to time as long as 
there should be a surplus, to the persons entitled to the residue. 
That being the effect of the will, as to the power of the trustees, I 
am satisfied by the evidence that in fact a mortgage for 8,500Z. at 
41. per cent., on which a portion of the estate to that amount was 
invested, was effectually appropriated under the will to the purpose 
of satisfying the annuity ; and I am of opinion that thereupon the 
^general residue became discharged, subject only to this observation, 
that it was possible that, by reduction of the rate of interest or 
variation of the security, the income of the 8,500Z. might be reduced 
below lOOZ., in which case there might be a title to resort to the 
residue to supply the deficiency. 

The loss in this case has been occasioned by no such circumstance. 
The whole sum was called in by the trustees, and has been spent 
and misapplied by them or some or one of them. I am of opinion 
that such an event is not a case contemplated by the will, is not 
one to which the language of the testator properly interpreted was 
intended to apply, or on which the provision was intended to come 
into operation. 

But if it were otherwise, still there would remain the liability of 
the annuitant, who was also a trustee subject to account ; and I am 
of opinion that it was incompetent to him, either for his own benefit, 
or for the benefit of a purchaser from him, to deliver the annuity 
from its liability as a guarantee for a full account on his part as 
to all the transactions in which he as a trustee should be engaged 
in respect of the trust. In any view of the case we come from the 
facts of it to the same result, though one view might create a 
difference in the form of the decree. 
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Leonards, 

L.C. 

[883] 



SPOONER V. PAYNE. 

(ID. M.&G. 383—392; S. 0. 21 L. J. Oh. 791 ; 16 Jur. 367; 18L.T.0. S. 321.) 

The annuity awarded to a country Commissioner of Bankrupts under the 
58th section of the Act 5 & 6 Yict. a 122, passed to his assignees on his 
insolvency and did not fall within the cases of exception mentioned in the 
56th section of the Act for the Belief of Lisolvent Debtors, 1 & 2 Yict. 
c. 110. 

[The question in this case was whether an annuity awarded by 
way of compensation to a Commissioner in Bankruptcy fell within 
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the exception in s. 56 of the Act for the Belief of Insolvent Debtors 
(1 & 2 Vict. c. 110). The repeal of that Act deprives the case of 
any practical utihty : see Lacds v. Havers (1886) 18 Q. £. D. 127. 
— O. A. S.] 



Spoonbr 
Payne. 



CHAPPELL V. KEES(l). 

11 D. M. & G. 393—398 ; S. C. 16 Jur. 415.) 

A. B., on his marriage, settled certain estates then in mortgage on him- 
self for life, with remainder to his first and other sons in tail, and covenanted 
against incnmhrances : he afterwards mortgaged other estates, and became 
inaolTent. A bill was filed by his assignee under the insolvency against 
the sevend incumbrancers on all the estates and against the tenant in tail, 
praying an account of what was due on the several incumbrances, that 
their priorities might be ascertained, and for a sale or redemption. A 
decree was made in the suit, directing that, on the plaintiff and defendant, 
the tenant in tail, paying what was due on the respective incumbrances, 
the unsettled estates should be conveyed to the party redeeming, and that 
the settled estates should be conveyed on the trusts of the settlement, and, 
in default of redemption, that the bill should be dismissed : Held, by the 
liO&D Chakcellob, that the decree for redemption, being permissive only 
as against the tenant in tail, was correct, and that a decree for a sale would 
have been improper. 

The allowance of interest upon a legacy charged upon real estate, and 
due upwards of six years, is to be calculated from the filing of the bill, and 
not fiom the date of the decree, though the bill is not filed by the legatee. 

This was an appeal by the defendant, Edward Bichard Bees, 
against a decree of the late Vice-Ghancellor Wigram, made on the 
lltb Jane, 1847, under the following circamstances : Edward Bees, 
the &lher of E. B. Bees, was seised of four real estates, which were 
devised to him, charged with a legacy of 800Z. to Catherine Bees : 
having mortgaged three of such estates, he, on the occasion of his 
marriage, made a settlement of the same three estates upon himself 
for life, with remainder to his first and other sons in tail, and 
covenanted against incumbrances; he afterwards mortgaged the 
foorth of the devised estates, and then became insolvent. The 
present suit was instituted by the assignee under the insolvency 
against the various incumbrancers on the estate of E. Bees, and 
against E. B. Bees, the tenant in tail of the settled estates, and 
against C. Bees the legatee. The bill prayed an account of what 
was due on the several incumbrances, and to have their priorities 
ascertained, and that the extent to which the estate or interest of 
the defendant, E. B. Bees, in the settlement was subject to the 
several incumbrances, or any of them, might be ascertained and 

(1) In re Uoyd [1903] 1 Ch. 385, 392, 72 L. J. Ch. 78. 87 L. T. 641, 
C. A. 

-VOL. XCI. 
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[393] 
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Omappell declared, and that the four estates, or such of them, or such estate 
Ricics. or interest therein, as to the Court should seem meet, might *be 
[ *3ii4 ] sold, and the produce of such sale paid and divided between the 
several parties who should be found entitled thereto, or in case the 
Court should be of opinion that the plaintiff was not entitled to 
relief against the mortgagees or incumbrancers, except upon terms 
of redeeming them, then that he might be let in to redeem accord- 
ingly, and that upon payment by him of what should be found due, 
the mortgaged premises might be conveyed to him ; and that the 
estate and interest of E. B. Bees in the hereditaments and premises 
comprised in the settlement might be made subject to such of the 
mortgages and incumbrances as should be ascertained to be charge- 
able thereon, and to such extent as the Court should direct, or that 
the amount which such estate and interest might be declared to be 
subject, might be raised and paid thereout, under the direction of 
the Court. 

The Vige-Changbllor, after directing interest to be calculated on 
the legacy of 800Z. from the end of one year after the death of the 
testator, referred it to the Master to take an account of what was 
due for principal and interest on the several incumbrances, and 
ordered, that upon the plaintiff and defendant, E. B. Bees, paying 
what was due for principal and interest and costs on the several 
incumbrances, the defendants were to release and convey the 
premises comprised in their several securities in manner following ; 
that is to say, as to the estates not in settlement to the plaintiff and 
defendant, E. B. Bees, or the one who should redeem the same, and 
as to the estates comprised in the settlement, upon the trusts of the 
settlement, and that in default of the plaintiff and E. B. Bees, or 
either of them, so redeeming, that the plaintiff's bill should be 
dismissed with costs. 

[ •SQS ] Mr. Rolt and Mr. Shapter, for the plaintiff, in support *of the 

decree, submitted that the defendant E. B. Bees could sustain no 
damage by the decree, as obtained in this suit, which did not make 
it imperative upon him to redeem, there being no foreclosure as in 
the case of Hughes v. Williams (1). 

Mr, Chandless for the defendant Henry Lawrence, the first 
incumbrancer on the estates not in settlement, supported the 
decree. 

(1) 87 B. R. 258 (3 Mac. & G. 683). 
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Mr. Pitman for Bichard Bowen Williams, a mortgagee of the Chappell 
settled estates whose mortgage was anterior to the date of the rbes. 
settlement. 

Mr. Freeling, for Catherine Bees the legatee, also supported 
the decree in so far as it gave her interest from one year after the 
death of the testator. He argued that the devise to Bichard Bees 
being subject to the payment of the legacy created a trust, which 
brought the case within the principle of Ward v. Arch (1), Young v. 
Lard Waterpark (2), Gougk v. Bult{S) ; but, — 

The Lord Chancbllob said that there was a settled distinction 
in equity between bequests amounting to mere charges upon an 
estate and those involving express trusts, and that in the present 
case the legacy could not be carried higher than a mere charge. 

Mr. Stuart and Mr. TerreU, for the defendant, E. B. Bees, the 
appellant. 

They relied upon the judgment of Lord Truro in Hughes v. 
WiUiams (4), and contended that the decree *of the Yioe-Ghangbllor [ *396 ] 
was erroneous in not ordering a sale of the unsettled estates: 
Arerall v. Wade (5). 

Mr. Shapter, in reply. 

The bill was framed on the authority of Henley v. Stone (6). 

Thb Lord Chancbllor: 

The decree appears to have done substantial justice between all 
parties, with the exception of that portion of it which relates to the 
allowance of interest upon the legacy for a period beyond six years 
from the filing of the bill, and in that respect, therefore, the decree 
most be corrected. The plaintiff on the record, in taking the 
estate of the insolvent, takes it subject to all equities to which it is 
liable. The insolvent having by the settlement covenanted to 
relieve the settled estates from all incumbrances created by him, 
coald never have come into a court of equity to make the tenant in 
tail under that settlement contribute to the discharge of incum- 
brances subsequent to the date of the settlement. The effect in 
equity of such a covenant, as between the settlor and the parties 

(1) 56 B. B. 99 (12 Sim. 472). (4) 87 B. B. 258 (3 Maa & G. 683). 

(2) 60 B. B. 324 (13 Sim. 204). (6) 46 B. B. 218 (LI. & G. 253). 

(3) 80 B. B. 80 (17 L. J. Ch. 486). (6) 62 B. B. 163 (3 Beav. 366). 

9—2 
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GiiAPPELL beneficially interested under the settlement, was to throw all the 
Rres. debts of the insolvent on his unsettled estates. How far such an 
equity would bind third persons is not now to be considered : but 
the unsettled estates being so charged in exoneration of the settled 
estates, and the insolvent having afterwards incumbered those 
estates, the present suit was instituted by his assignee against the 
various incumbrancers and the tenant in tail, and it prayed in the 
alternative a sale of the estates. So far as the bill prayed a sale it 
[ •897 J was a matter of course for the *Court to have refused the relief 
which was sought ; but inasmuch as the decree contained a direc- 
tion as to taking an account of incumbrances, the tenant in tail 
was properly enough kept before the Court, because if the accounts 
were taken behind his back they would not of course bind him, and 
the consequence might possibly be to impose upon him the necessity 
of filing another bill. 

The ordinary method of enforcing redemption undoubtedly is by 
foreclosure, but a decree for redemption is not necessarily to be 
followed by foreclosure ; and if the decree in the present suit had 
directed a foreclosure, the tenant in tail would have had just cause 
to complain of it, though he could only have been permitted to 
redeem upon the terms of paying off all the incumbrances. But 
the decree has not assumed that shape, for, with respect to the 
unsettled estate, it simply gives a right of redemption to the 
plaintiff and also to the tenant in tail ; it is permissive only, and 
it provides that if the incumbrances on the settled estates should 
be discharged, they are not to be conveyed to the plaintiff, but to 
the uses of the settlement ; the tenant in tail would thus have all 
that he was intended to have, namely, an estate tail discharged of 
all incumbrances subsequent to the date of the settlement. He is 
clearly not aggrieved by the decree, for if there is redemption he 
must have his costs, and if there is no redemption the bill must be 
dismissed with costs. 

Mr. Chandless asked for the costs of H. Lawrence as against 
the appellant. 

Thb Lord Chancellor : 

You may have them as against the plaintiff and add them to 
your mortgage. I am of opinion that the appeal ought not to have 
[ *39b ] been from the whole decree, *which alone has rendered it necessary 
for the other defendants to appear. 
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Mr. Stuart Bubmitted that inasmuch as the bill was not filed chappbll 
by the legatee, the allowance of six years' interest should be ^l\fgt^ 
calculated from the date of the decree. 

The Lord Chancbllor, however, decided that the calculation 
should be from the filing of the bill. 



LETTS V. The 



LONDON CORN 
COMPANY. 



EXCHANGE 



(1 D. M. & G. 398—407 ; S. C. 21 L. J. Oh. 684.) 

[The old law relating to compositions in lieu of tithes is not applicable to 
the case of a reduced money payment accepted in satisfaction of the fixed 
charge of 2$. 9d. in the pound on the annual value of house property in the 
city of London payable by way of tithe under 37 Hen. VIII. c. 12.] 



1852. 

March 1, 2, 

10. 



WYKE V. ROGERS. 

(I D. M. & G. 408—416 ; S. C. 21 L. J. Ch. 611 ; 19 L. T. O. S. 1.) 

On part payment of a bond debt by a surety for tho bond the creditor 
accepted a promissory note from the debtor for the balance payable two 
months after date : Held, that parol evidence was admissible to show that 
the promissory note was not intended to affect the bond and that conse- 
quently the surety was not discharged from the balance of the bond debt. 

This was an appeal by tlie plaintiff Jacob Wyke, against an order 
made by the Yice-Ghancellor Knight Bruce on further directions, 
bearing date the 27th March, 1861, dissolving an injunction 
previously granted, and staying all further proceedings in the suit;. 

The biU was filed in January, 1849, against Alice Bogers and 
Seth Evans, but on the death of the latter was amended by striking 
out his name as defendant. It stated, in effect, that the plaintiff, 
on the application of S. Evans and on an arrangement made 
between them in consequence of such application, joined S. Evans 
in a bond, dated the 18th May, 1848, to the defendant A. Bogers, 
in the penal sum of 800Z., A. Bogers having advanced to the 
plaintiff 1202., and to S. Evans 280!., and the condition of the bond 
being that the same should be void on payment by S. Evans and 
the plaintiff, or either of them, of 400/. to A. Bogers; that the 
arrangement between the plaintiff and S. Evans was, that so far as 
regarded the 280Z. the plaintiff executed the bond only as surety 
for S. Evans ; that A. Bogers was at the *time of taking the bond 
well aware of this arrangement ; that the plaintiff duly paid the 
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[ ^22 ] 



LAWES'S CASE(l). 

(In rb The Vale of Neath and South Wales 

Brewery, &c.) 

(1 D. M. & G. 421—434 ; S. C. 21 L. J. Ch. 688.) 

By the deed of settlement of a Ciompany its directors had a limited power 
of purchasing on behalf of the Company shares in the capital of the Company 
vvhen a surplus fund of 10,000/. was accumulated, but no such fund was 
ever accumulated. The deed provided the mode by which a shareholder 
thus parting with his shares was to be relieved from subsequent responsi- 
bility. The deed also contained clauses regulating the mode of convening 
extraordinary and general meetings, and provided that, where an extra- 
ordinary meeting was to be convened, notice should be given of the specific 
object of the meeting to each shareholder. The Company being in insolvent 
circumstances, an extraordinary meeting was held and a resolution passed, 
the purport of which had not been previously notified, authorizing the 
directors to purchase, within three months, the shares of any member who 
was desirous of retiring from the Company, who would lend to the Company 
a sum equal to the purchase-money. After the expira ion of the three 
months, a general meeting of the Company was held, at which the directors 
were authorized to allow such further time as they might think reasonable 
to those shareholders who had not complied with the resolution of the 
extraordinary meeting, and the forfeiture of the shares of those propiietors 
who should continue to be defaulters was sanctioned. Acting on the 
resolution of the general meeting, W. L. sold his shares to one of the 
directors on behalf of the Company, and lent a sum equivalent to the 
purchase-money, receiving the loan note of the Company. Having died 
before the transfer of the shares was effected with all the formalities pre- 
scribed by the deed, the Company, at the instance of his executor, completed 
the transfer by the execution of those formalities : Held, first, that the 
resolution of the extraordinary general meeting, being invalid was incapable 
of being ratified by the general meeting whose powers were limited to acts 
not contrary to the deed ; and, secondly, that the resolution of the general 
meeting, in terms applying only to defaulters, could not be construed to 
extend to the privilege of retiring from the partnership, which had expired 
by lapse of time; and, thirdly, that the Master, acting under an order for 
winding up the Company, had rightly included the executor in the list of 
contributories without qualification. 

This was a motion on the part of John Lawes, the executor of 
W. Lawes, by way of appeal from an order of the Viee-Chancellor 
Knight Bruce made on the 16th January, 1851, whereby he refused 
to discharge, or *vary the certificate of the Master, placing J. Lawes 
upon the list of contributories of the above Company in respect of 
thirty shares without qualification. The question of his liability 
depended upon the validity of a transfer of the shares to a third 
party as trustee for the Company, regard being had to the provisions 
of its deed of settlement. The Company was formed under a deed 



(1) A similar decision in the same 
winding-up has been reported : see 



Morgan' a case, 84 B. B. 50 (1 Mac. & 
G. 225). 
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in 1840, and W. Lawes, the appellant's testator, was a shareholder lawbs's 
in respect of thirty original shares. 

On the 10th April, 1844, an extraordinary general meeting of the 
Company was convened, whereat the following, among other 
resolations, was unanimously passed : ** That if any shareholder 
should be desirous of withdrawing from the Company, the directors 
shall be at liberty to purchase his shares, at a price not exceeding 
151. per share, on his investing, or procuring to be invested, an 
amount not less than the purchase-money for his shares, and taking 
the loan note of the Company for five years at 5L per cent, interest 
for such investment, together with the purchase-money for his 
shares ; but in case of preference shares being so purchased by 
the Company, the same shall be taken at a price not exceeding 201. 
per share, and not less than a corresponding amount be introduced." 
It was also resolved that all advances to be made in pursuance of 
the resolutions should be made within three months from the date 
on which the meeting was held. The circular convening this 
meeting stated generally its object to be to receive from the 
directors a proposition for paying off the advances made during the 
recent interruption to the trade, and discharging such other 
liabilities as required to be paid at an early period, and to provide 
for such payments without appropriating to that purpose the funds 
accruing from the present trade. 

W. Lawes was not present at that meeting, but a copy of the [ 423 ] 
resolution was sent to each member of the Company by the post, in 
conformity with the provisions of the Company's deed. He did not, 
however, avail himself of the privilege of selling his shares, or of 
advancing any money to the Company within the period of three 
months, fixed by the resolution. 

On the 81st July, 1844, the ordinary annual general meeting of 
the Company took place, when the following, among other resolu- 
tions, was adopted, viz. " That the directors allow such further 
time as they think reasonable to those shareholders who have not 
complied with the resolutions passed at the special general meeting 
held in Bristol on the 10th of April last; and that after the 
expiration of such further time, this meeting sanctions the 
forfeiture of the shares of those proprietors who shall continue to 
be defaulters." 

On the 2l8t August, 1844, W. Lawes, being desirous of acting on 
Ibis resolution, sold his shares to W. H. Buckland on behalf of the 
Company, by a deed duly executed. The consideration on the 
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Lawks's passed, authorizing the directors to buy the shares of any share- 
^^®"' holder who wished to retire, at three-fourths of the nominal value 
of such shares, upon condition of the retiring shareholder lending 
a sum to the Company equal to the amount of the purchase-money, 
and he was to receive one of the loan notes of the Company, for 
[ '^Hi j both the purchase-money and the loan, which *was to remain at 
interest for five years. That appears to me, to have been a mode 
of increasing the difficulties of this partnership ; for it was not only 
pledging the Company to more debt than was in any way called 
for or necessary, but it was actually withdrawing a portion of the 
capital from the trade, and clearly throwing greater liabilities upon 
the partners who remained. 

W. Lawes did not, within the time limited by that resolution, 
avail himself of the right, or rather the privilege on his part to 
tender to the directors his shares (the right, so far as the resolution 
went, was on the part of the directors to buy those shares), but 
subsequently there was a general meeting of the Company, at 
which a resolution was passed authorizing the directors to allow 
such further time as they might think reasonable to those share- 
holders who had not complied with the resolutions passed at the 
extraordinary general meeting, and sanctioning the forfeiture of 
the shares of those proprietors who should continue to be defaulters 
after the expiration of such further time. 

The question was argued before me as to whether that general 
meeting had the power or not to pass such a resolution : in my 
opinion they had not the power, for the powers of general meetings 
are expressly confined to measures not inconsistent with the 
existing rules and regulations of the Company. The resolution 
in question, involving a positive breach of such rules, was clearly 
beyond the powers of a general meeting, and I think, therefore, its 
validity must depend on the powers of the extraordinary meeting. 
If the circular convening that meeting had stated the specific 
object for which it was to be held, I do not deny that the resolution 
may have been within. the scope of its authority. I am clearly of 
opinion that it did not fall within the powers of the general 
[ *482 ] ^meeting ; but assuming for a moment that it did, I think upon 
fully considering the terms of the resolution that it was confined 
to the liability of members to contribute their loans, and that it 
did not include the power or privilege of selling shares and retiring 
from the partnership, for the resolution speaks of defaulters, and 
of the forfeiture of their shares, alluding solely to liabilities ; but 
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it says not one word about the privilege of selling shares to the lawes's 
Company, and of withdrawing at a certain sacrifice from all ^^^ 

liabilities to the Company, which was at the very time confessedly 
in a state of insolvency. 

It was contended that this was a concluded and perfect trans- 
action as regarded the transfer of the shares and the compliance 
wish all the formalities prescribed by the deed ; but I do not think 
that such considerations have any relevancy to the point that I 
have now to decide, for though this was in terms a transfer to a 
third person, yet in substance it was a purchase by the Company 
itself, and the name of that third person was used only as a mere 
trustee; that transaction undoubtedly might bind both the seller and 
the general body of shareholders, but this executor could never be 
heard to say that he was to be treated as an independent seller, 
standing upon the provisions of the deed of co-partnership as to 
what should be done by an outgoing seller ; for he was not selling 
in the market and calling on the directors to approve of such a 
transaction, but he was dealing immediately with the directors 
themselves, who were in fact the real purchasers, while he was one 
of the general body of shareholders. Those clauses of the deed 
referring to the transfer of shares generally, do not apply to this 
case, and I need not, therefore, embarrass myself with the consider- 
ation of what I think after all was made *out, that as between [ *433 ] 
third persons this would have been a regular transaction. 

It was also contended that the case of Ex parte Morgan (i) was 
distinguishable from the present, inasmuch as in that case the 
question depended entirely upon the resolution at the extraordinary 
meeting, while this case depended upon the proceedings at the 
general meeting, ratifying the imperfect proceedings of the extra- 
ordinary meeting ; that there the transfer was not perfect, that 
here it was perfect ; but I think that these distinctions cannot 
influence the judgment which I am now about to pronounce. The 
Vicb-Chancbllor in Morgan's case proceeded upon the ground of 
knowledge and acquiescence in all parties ; but when that case came 
before Lord Cottenham, he did not think that ground a solid one, 
and he reversed that decision. It is clear that the application of 
the doctrine of acquiescence to such a case must lead to insuperable 
difficulty, because in dealing with individual members some who 
are asserting equities which they have precluded themselves from 
maintaining, may be bound qud partners by particular acts, while 
(1) 84 R. B. 50 (1 Mac. ft G. 226). 
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the general body would not be bound : I am not, however, embar- 
rassed by any such considerations in this case, because I am of 
opinion that the extraordinary general meeting was not called with 
sufficient and explicit notice to enable it to pass the resolution 
which was there adopted ; and that the general meeting had not 
itself the power to pass the resolution, and therefore that the 
supposed confirmation of the act could not and did not give it any 
validity. 1 am also of opinion that the resolution passed at that 
general meeting did not extend to this case. 

Upon the truth and merits of this case, I am clearly of ^opinion 
that this is a transaction which ought not to prevail. I make no 
imputation at all on the gentleman who unfortunately is still to be 
a contributory. 1 have no doubt that in his view it was a bond fide 
transaction, and free from all taint, or fraud, or contrivance, but it 
was an improper transaction; it was an attempt on his part, 
shared in by other members of the Company who had the 
command of money, to escape from further liability at the expense 
of their co-partners, and contrary to the express provisions of the 
deed under which they were all acting. I think that the Yiob- 
Chamcellor came to a right conclusion upon this case, which 1 
hold not to be distinguishable from that of Ex pane Morgan (1), 
and I must therefore dismiss this appeal with costs. 
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In re SOPHIA WHEELER. 

(I D. M. & G. 434—437.) 

The costs of the proceedings for obtain iug from the committee of a 
lunatic a reconveyance of premises mortgaged to the lunatic will be ordered 
to be paid out of the lunatic's estate, where the lunatic is beneficially 
interested in the mortgage-money, and the petition is presented by the 
committee. 

This rule will not, however, be acted on if the mortgagor presents the 
petition, unless in cases where the committee has declined to take that 
step. 

This was a petition by Bobert Lankester, the committee of the 
estate of the lunatic, and of Ebenezer Yoang, a mortgagor of part 
of that estate, praying that E. Young might be at liberty to pay 
the mortgage money due into Court, and that thereupon the 
property, which was leasehold, might be vested in E. Young, free 
from the mortgage debt, and that the deeds might be delivered up. 

On the 20th March, 1851, the Lord Chancellor made an order 

(1) 84 £. E. 50 (I Mac. & Q. 228). 
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as prayed ; but on the question of costs (as *to which the prayer in re 
of the petition was silent), and whether they were to be paid by ^f^^^^ 
the lunatic's estate or by the mortgagor, the matter was ordered to 
stand over. 

Mr. G. M. Giffdrdf who appeared for the petitioners, now asked 
that the costs might be paid by the lunatic's estate : he cited In re 
Marrow (l). In re Townsend (2), In re Lewes (3), In re Townsend (4) ; 
submitting also that the position of the lunatic in these cases was 
similar to that of a trustee, and referring to the Act 7 Geo. II. 
e. 20. 

Mr, Pitman^ for the next of kin of the lunatic. 

The Lord Ghancbllob observed that he did not see the distinction 
between the present case and that of a trustee, and intimated that 
he had, while Lord Chancellor in Ireland, decided the point now 
raised. His Lordship added that he would look into the matter and 
state his opinion on a future day. ^^^ 26. 

Thb Lord Chancellor: 

Ex parte Richards (5), before Lord Eldon, seems to dispose of 
this case, and especially as the committee joins with the mortgagor 
in the petition. Although that case has been doubted, and certainly 
I originally should not *have made such an order, yet as I find C *^*^ ] 
both from the reported cases, and the cases not reported which I 
have had searched for in the office, that it has been repeatedly 
followed, I do not feel myself at liberty to disturb it : but I think it 
contrary to principle, and opposed to the settled rule that the costs 
occasioned by the mortgagee's putting the mortgaged estate in 
settlement are to be paid by the mortgagor. 

I think, however, that the proceedings in such cases as this 
should originate with the committee and not with the mortgagor ; 
and in future, therefore, unless the committee declines to present 
a petition, I shall not give the mortgagor his costs. 

(1) 54 R. B. 251 (Cr. & Ph. 142). (4) 84 B. B. 247 (1 Mac. & G. 686). 

(2) 78 B. B. 110 (2 Ph. 348). (6) 21 B. B. 166 (1 J. & W. 264). 

(3) 84 B. B. 1 (I Mac. & G. 23). 
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The suit was instituted by a wife, who had commenced proceed- 
ings against her husband in an Ecclesiastical Court for divorce, by 
reason of cruelty and adultery ; and the prayer was for a declara- 
tion that a conveyance executed by the husband might be declared 
fraudulent and void as against the plaintiff, and might be delivered 
up to be cancelled, and that the plaintiff might have the full benefit 
of the proceedings in the ecclesiastical suit against the property 
comprised in the indenture. 

The proceedings in the Ecclesiastical Court were instituted in 
1841, and in July, 1842, the husband was condenmed in costs upon 
an interlocutory proceeding in the suit. The conveyance sought to 
be impeached comprised real and personal estate, and was executed 
in September, 1842. 

On the 22nd of April, 1848, 160Z. per annum during the suit was 
allotted to the plaintiff for alimony. 

On the 16th of December, 1848, the cause was heard before 
the Judicial Committee of the Privy Council, who reported in 
favour of the divorce, and of giving alimony and costs. The 
report was confirmed, and on November 8, ^1844, process was 
served to enforce payment. In December, 1844, a sequestration 
issued. 

On the 1st of January, 1846, the bill was filed. The Master op 
THE Bolls declared the deed void as against the plaintiff, and that 
the trustees of it ought to be deemed trustees (subject to certain 
debts which were held to have been well charged by the deed,) for 
the plaintiff, so far as might be necessary to secure the payment of 
the monies due to her under the orders made by the Ecclesiastical 
Court, and his Honour directed an account of the receipts and 
payments of the trustees from the day of the institution of the suit 
in Chancery. 

The husband appealed from this decree. 



Mr. BetheUy Mr. Glasse, and Mr. J. V. Prior, for the plaintiff, 
were stopped by the Court. 



Mr. Dickinson, in support of the appeal : 

[ 497 ] * ♦ The deed could not have been executed to withdraw the hus- 

[ *^98 ] band's property from the *operation of the writ which has issued, for 

[ *^^^ ] at the time of the execution of the deed there was no such ^remedy 

in existence. * * There is, moreover, the objection that the 

plaintiff must have availed herself to the utmost of her remedies, 
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independently of this Court, before applying to it for relief : Neate blenkin- 
V. Dake of Marlborough (l) . ^^^ 



Mr. WiUcock, Mr. W. JK. £Kw, and Mr. Robson, appeared for 
other parties. 

Thb Lord Justice Knight Brucb : 

We are of opinion that the alleged fraud against the plaintiff, is 
clearly established, and that she is entitled to be relieved against it. 
The deed appears to have been executed pending a suit in the 
Ecclesiastical Court against the defendant who executed it, which 
suit, according to the law as it then stood, might, if successful, 
have ended in some kind of execution against his property. *We 
consider it to be demonstrated by the evidence that the deed was 
executed with the fraudulent intention of preventing the suit, if 
successful, from affecting that property. 

We think that it makes no difference, that by a subsequent 
improvement or alteration in the law, a better and more effectual 
or a different mode of affecting the property by way of execution 
has been created, or that the plaintiff has resorted to it rather than 
to the mode which was alone in force when the deed was executed. 
We are of opinion that this is of no manner of importance. 

She had issued execution before filing the bill, and, therefore, it is 
not necessary to consider whether, to the success of a suit of this kind, 
it is necessary that execution should issue before the filing of the bill. 

It has, however, been suggested that she might have obtained 
relief in some other Court or in some other mode. If that be so, 
still, according to the law of the country she is entitled to ask a 
court of equity to deliver her from a deed fraudulently obtained for 
the purpose of interfering with her just rights, a character which 
as we think belongs to the deed here in question. The only point 
on which we are not satisfied is, whether the decree does not go 
beyond the limits of a decree in such a suit. We think the decree 
right in setting aside, so far as it did set aside, the deed, and in 
giving costs. It is said that less costs ought to have been given; 
bat if the Court of Appeal agrees with the main relief given by the 
Court appealed from, it requires a strong case to render it right 
for the Court of Appeal to depart from the adjudication as to 
costs. No such strong ground has been here shown. The only 
question therefore is, whether the decree has gone beyond the 
proper limits of a decree in such a suit. 

(1) 45 R. R. 304 (3 My. & Cr. 407). 



r. 
Blenkih- 

SOPP. 



[•500] 



150 



1862. CH. 1 D. M. & G. 501. 



[r.r. 



Blskkin- 

80PP 

f. 

BlJBNKIN- 

80PP. 

[501] 



Mr, Bethellf in reply : 

The execution ought to be effectual against the property which will 
be from time to time in this Court in the hands of the receiver. 
Otherwise there would have to be a supplemented bill every half 
year. The relief granted in tithe suits affords an analogy. 

The Lord Justiob Knight Brucb : 

Let the appeal be dismissed with costs, without prejudice to the 
question what ought to be done in the event of payment of all 
arrears of alimony up to the date of the report, and of all costs of 
the suit up to the date of the report, and such other costs (if any) 
as the plaintiff is, or may be entitled to in that event, and with 
liberty to apply. 



1852. 
Feb. 27. 

Knight 

Bbuoe, 

Loni 

Cranworth, 

L.JJ. 

[501] 



[602 ] 



WELLESLEY v. WELLESLEY. 

COUNTESS OF MOENINGTON v. EAEL of 

MORNINGTON and Others. 

(1 D. M. & G. 501—502 ; S. C. 21 L. J. Ch. 738.) 

A married woman filed a bill, suing in /i>rmd pauperis, under an order 
of the Court, without a next friend, and obtained a decree. On an unsuc- 
cessful appeal, the appellant was ordered to pay to the plaintiff herself 
dives costs. 

[On the question of costs,] 

The Lord Justice Knight Brucb said that the costs ought, 
according to the authorities, to be dives costs; but that there 
appeared to be a difiSculty as to the person to whom they were 
to be made payable, there being no next friend. 

Ultimately the order was made for payment to the plaintiff of 
dives costs in the usual way, their Lordships observing that 
probably the effect of the order would be that they would be 
received by the plaintiff's solicitor, and that, if any difSculty should 
occur, application might be made to the Court. 



1852. 
March 4, 5. 



GUNDRY V. PINNIGER. 

(1 D. M. & G. 502—606 ; S. C. 21 L. J. Ch. 405 ; 16 Jur. 483 ; affirming 

14 Beav. 94.) 

[Fob a note of this appeal af&rming the decision of Bomilly, M. B., 
reported in 14 Beav. 94, see the end of the report at the BoUs^ 
to be given in 92 B. B.] 
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WHICKEE V. HUME. 

(1 D. M. & G. 606—512 ; S. C, 21 L. J. Ch. 406.) 
[Affibmbd on appeal, as reported in 7 H, L. C. 124.] 



1862. 
March 6, 6. 



DALE'S CASE. 

(In be Wolvebhampton, Chester, and Birkenhead 

Eailwat Company.) 

(1 D. M. & G. 513—520; S. 0. 21 L. J. Ch. 341.) 

[Under the Joint Stock Companies Winding-up Acts, 1848 and 1849, the 
members of the provisional committee of a provisionally registered Company 
were liable to pay a call made to cover the estimated amount of the 
liabilities of the Company and the costs of the winding-up before the exact 
amount of the liabilities and costs had been ascertained, including in that 
call the amount required to equalize the contributionB already made by the 
members.] 



1862. 
Jan. SI. 
March 8. 



WEBB V. The DIRECT LONDON and PORTSMOUTH i8«2. 

March 6, (>, 

RAILWAY COMPANY (1). 22^ 

(1 D. M. & G. 521—530; S. C. 21 L. J. Ch. 337 ; reversing 9 Hare, 129—140.) Knioht, 

The promoters of a Bailway Company, in consideration of a landowner's ^^^ ' 

opposition to the bill being withdrawn, agreed to pay him 4,5002., as the Cbanwobth, 
purchase-money of land, not exceeding eight acres, to be taken by the L-JJ* 

Company for the fonnation of this railway and for consequential damage. [ 521 ] 
The Act was obtained, and the agreement adopted by the Company in 
consideration of the landowner releasing the promoters horn their covenant. 
The agreement was so framed as to render it doubtful whether it was not 
to be contingent on the formation of the railway. The railway was aban- 
doned, and after the expiration of the time limited for the acquisition of 
land for the purposes of the undertaking by the Company, the landowner 
filed a claim for a specific performance of the agreement : Held to be a 
case in which a decree would produce more injustice than justice ; and a 
specific performance was therefore refused. 

This was an appeal from the decision of the Vice-Cbancellor 
Tubnbb. 

By an agreement dated 23rd of July, 1845, and made between 
C. S. Crowley, B. Baines, and J. Laurie, three of the promoters of 
an Act of Parliament for making a railway from the Croydon and 
Epeom Bailway, at Epsom, to the town of Portsmouth, to be called 
"The Direct London and Portsmouth Bailway Company," on 
behalf of themselves and all others the promoters of the said Act, 

(1) SeeiHM^, p. 272. 
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In re The whole question depends in the first instance upon the 

statute 2 & 3 Edw. YI. c. 8, the 6th section of which, after 
providing for other cases, is in the following words, — "If any 
person be or shall be untruly founden lunatic, idiot, or dead, be 
it enacted, by the authority aforesaid, that every person or persons 
grieved or to be grieved by any such o£Sce or inquisition shall and 
may have his or her traverse to the same, immediately or after, at 
his or their pleasure, and proceed to trial therein, and have like 
remedy and advantage as in other cases of traverse upon untrue 
inquisitions or offices founden.'* Much reliance has been placed on 
these last words " and have like remedy," &c. ; and in order to show 
that there is no absolute right of traverse, or that the Court is 
bound, before granting an application like the present, to enter 
into the whole question which was before the jury, reference has 
been made to the ancient statutes regarding escheators ; the 
proposition being that under those statutes there could be no 
issuing of a traverse in the cases of escheats generally, until the 
title of the party had been established and proved, and that so in 
the case now before the Court, the words to which I have already 
referred, giving the party the like remedy and advantage as in 
other cases of traverse upon untrue inquisitions, requires a title to 
be shown before the application can be granted. This argument, 
however, proceeds upon a mistake, because the right given to a 
party in regard to lands and upon ordinary escheats was not only 
[ *647 ] the right to traverse, but was also the right to have the *lands 
demised to him for a certain time during the existence of the trial : 
the party asserting his right to traverse as against the Crown had 
that right, and on showing his title to the satisfaction of the 
Chancellor had also a right to have the very lands which he claimed 
demised to him, so as to secure to the Crown a rent if he turned 
out to be wrong, and to secure to himself the possession of the 
lands if he turned out to be right. This matter is put wholly out of 
the question, and is explained in the way I have stated by Staunford 
in his book on the King's Prerogative, a work of great authority. 
After mentioning several of the old statutes, and lastly that of the 
8 Hen. VI. c. 16, which have been relied on as governing the 
present case, he says, (Cap. 20, Traverse, page 68,) " Hereupon is 
to be noted that the showing of the evidence is only rehearsed to 
the letting of the lands to farm, and not to the traverse, for by 
this statute he may traverse without showing any evidence, but 
not have the lands to farm. Also, by these statutes, he is not 
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bound to no certain time for taking of his traverse, but only for in re 
taking of the lands to farm ; for he may tend his traverse, when he 
will, so he desire not the farm of the lands. But if he will have 
them to farm, he must tend his traverse within the month." 

If the point was about to be decided for the first time upon the 
meaning of the statute of 2 & 8 Edw. YI., I might say that words 
could hardly be stronger to give to a party what is called the right 
to traverse : it is to be " at his pleasure," governed indeed by the 
usual laws regarding traverses, so far as they are applicable, and 
upon an allegation also that the party is untruly found lunatic ; 
and this would necessarily be so, for otherwise there would be no 
ground for the traverse. Thus, then, the Act of Parliament, 
although perfectly clear in its terms as to the right, does not 
exclude the exercise of a *certain discretion in the Court, in order [ *^^® ] 
that it may be seen whether the allegation required be or not 
untrue to a certain extent. 

With regard to the authorities, there is no assistance to be 
derived from them at any early period ; for the cases in the Court 
of Wards, into some of which I have looked, do not bear so fully 
upon the point as to justify the Court in placing any reliance upon 
them. We come down, therefore, at once to the time of Lord Hard- 
wicke ; and although in the instances which have been referred to, 
he did put it in some sense as matter of right, yet it is impossible 
to deny that he went into and examined the circumstances of each 
case, in order to satisfy his mind that it was proper for him to 
grant a traverse. 

But here arises the question how it happened that, if there was 
an absolute right, the Chancellor was applied to at all, and why 
the party did not at once go into the Petty Bag Office and lodge his 
traverse. I shall presently state a case in which a party appears to 
have taken this course, and to have taken it, although objected to, 
without its being interfered with : and I do not desire to say any- 
thing which shall touch the question whether a party might not, 
irrespective of the statute 6 Geo. IV., act in the same manner now. 
It is, however, very plain why petitions were presented to this 
Court. The traverse cannot take place until the party has been 
found lunatic on a commission issued by the Great Seal, which is 
followed by the grant of the custody of the person and estate. 
This being so, no one would, generally speaking, attempt to traverse 
the inquisition without the leave of the Great Seal, because other- 
wise he would have no security for the reimbursement of his costs 
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In re of thus defending the interest of the lunatic. A person goins 

CUIIMIKO or? 

behind the back of the Court, and exercising his legal right (if he 
[ '549 ] had ♦it), could hardly come and ask for his costs, as he would do 
in respect of a proceeding taken under the authority of the Great 
Seal. The Chancellor also fills different oflSces ; by virtue of the 
Sign Manual he has jurisdiction over lunatics, he has besides juris- 
diction in Chancery, and on the common law side of the Court he 
has the duty of issuing the very writ which is called for in these 
cases. From all these considerations there is no difficulty in seeing 
how it was that petitions for leave to traverse came to be presented 
to this Court : and this being so, the Lord Chancellor has always 
exercised not so much a discretion, as a care and caution in the 
issuing of the writ. 

Beverting again to the authorities, — they have all been fully 
referred to in the argument, and it is not necessary for me to go 
through them, — my own impression is that Lord Hardwickb went 
further in respect of evidence than other Judges later than 
himself would have done. Lord Thurlow, no doubt, in In re 
Ftist (i) following Lord Hardwickb, entered into the circumstances 
of the case, but I am not certain that he was at all wrong in so 
doing. .A man had married a woman in a way which rendered it 
necessary to impeach the marriage; a commission would have 
enabled the parties to do this, and the traverse would have had the 
effect of defeating the attempt: under these circumstances the 
Chancellor, seeing the indirect and improper purpose for which 
the proceeding was intended to be used, refused leave to traverse. 
As regards the later cases, it is clear that every successive 
Chancellor, from Lord Thurlow down to the present time, has 
been of opinion that the issuing of the writ is in some sense or 
other a matter of right. Lord Eldon's opinion upon the point is 
perfectly clear; and how he acted upon it I shall presently 
[ •550 ] *consider : over and over again he, the most cautious Judge in 
enunciating a rule of law that ever sat in this Court, states it 
without any limit to be a matter of right ; he even so states it as 
regards the right of a stranger. In Ex parte Hall (2), he says 
*' There are two views in which this case is to be considered ; first, 
as to the right of the petitioner to traverse. It strikes me as 
extraordinary to say, that a person who has become the bond fide 
owner in equity of two advowsons under contract, is not aggrieved 
by the finding that the party with whom he contracted has been 
(1) 1 Cox, 418. (2) 7 Ves. 261 ; see p. 263. 
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a lunatic ten years. If, however, decisions would exclude him, he in re 
would be entitled only to that regard which the Court has been in 
the habit of giving in lunacy particularly : but the case Ex parte 
MorUy proves that a person under such a contract is a party 
aggrieved ; and I am of opinion upon that case he has a right, and 
must be permitted to traverse." Lord Eldon, therefore, thought 
that the right to traverse extended as well to another person 
having an interest as to the case of the alleged lunatic himself; 
and in Ex parte Ward (i) he did not decide against that right, but 
only looked with a natural jealousy to the application of a person 
not connected with the family, and having no individual interest in 
the matter. I am far from saying that it may not be proper in 
some cases for a person other than the alleged lunatic to apply ; 
but generally speaking, where there is not an interest, the alleged 
lunatic must be the most proper party to impeach the commission. 
As regards the other authorities, the opinion of Lord Bosslyn 
admits of no doubt: Lord Ltndhurst was never called upon to 
express any: Lord Brougham, in Ex parte Tubb (2), which came 
before him in July, 1884, did not decide the point, but made this 
observation in reference to it, — " My *predecessors seem to have [ •65i ] 
considered it as a matter of right ; " and he did nothing in 
opposition to that declaration : Lord Gottenham's authority is 
express on the point; and Lord Truro twice acted upon the 
decisions of his predecessors, and treated the traverse as a matter of 
right. The authorities therefore, as far as they go, are conclusive 
in favour of the application. 

There is besides, a case of Gervase Heely (8) in 1748, where the 
party seems to have gone to the Petty Bag Office, and to have 
exercised the right of entering a traverse, without the intervention 
of the Court : a petition was then presented to Lord Hardwicke on 
the 6th April, 1748, stating that the petitioners, the cousins and 
co-heirs of the lunatic, had received a notice in writing on the 
11th February, 1747, that Gervase Heely had the day before filed a 
traverse in the Petty Bag Office to the commission and inquisition, 
notwithstanding no order was obtained from the Lord Chancellor 
for leave to file the same, and the petitioners were informed that 
John Kent and Mary Paine, who had the custody of the lunatic, 
bad of their accord given orders and directions in Mr. Heely's 

(1) 6 Ves. 579. Practice, p. 177. 

(2) The proceediDgs in this case will (3) See 3 Atk. 635, 
be fouDd referred to in Elmer's Lunacy 
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In re consideration upon the subsidiary point would be very different from 
what they would be if the traverse was not strictly of right. Although 
of right, the issuing of the writ is still, as it ought to be, under a 
certain control : for example, if a petition was presented to me, and 
on calling, as I necessarily must do in every such case, for the 
presence of the alleged lunatic, I saw instantly the signs of absolute 
raving madness, nobody can imagine that I should be at liberty to 
allow the writ to issue. In such a case there could be no untrue 
allegation, and therefore no necessity for the traverse ; the pro- 
tection which it is the duty of the Great Seal to throw around a 
person who has been found a lunatic by a jury upon a regular trial, 
for the protection of his person and estate, would compel a denial 
of the right to traverse. In some of the cases, particularly in those 
before Lord Hardwicke, and in one or two of those before Lord 
Eldon, it cannot be denied that matters were entered into which, 
according to the strict interpretation of the words *' as of right," 
one would hardly have expected ; but I am not surprised, recollect- 
ing that parties are left to their discretion in filing affidavits, to find 
that the Court, being pressed with particular circumstances and 
[ *555 ] affidavits ♦being on the file, has in. many cases gone into them to a 
certain extent. I cannot, however, admit this to be an authority 
in favour of that which is contended for against the right to 
traverse, namely, that I am to enter into all the evidence which 
was before the jury, and to consider the application as if it were 
one for a new trial. 

This brings me to the question what I am to do with reference 
to the present case. There is no doubt that my first duty is to be 
satisfied that the application is bond fide, that the alleged lunatic 
herself is competent to judge, and that she really does desire to 
have a traverse agaitist the finding. If I had any doubt upon that 
point, or if I felt upon the examination of the alleged lunatic that 
it was uncertain what her intentions were, and that she herself did 
not know her own mind, or was not capable of coming to a clear con- 
clusion, I do not say that in such a case I might not feel myself at 
liberty to hear evidence of her state of mind, to see by what parties 
she was surrounded, and who were applying for the traverse on her 
behalf, and what were their objects and views. This is a matter 
which I am not going now to decide ; it will be time enough to 
enter into the consideration of it when the question arises. The 
case now before me is one in which the Court will decide that the 
traverse is of right, in the proper sense of that term. I have 
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myself, not throwing that duty upon my Lords Justices, whose in re 

powerful assistance I have had upon the point of law, examined 

Mrs. Gumming, and have represented to her what the consequences 

of this traverse may be in point of expense. I have had a long 

conversation with her, and 1 am bound to say that upon this point she 

is as reasonable, as composed, as free from heat or passion or 

violence of any sort, as any person with whom I ever conversed. 

She desires that this traverse may issue ; she is aware that it may 

put in peril the remainder of her *property, or nearly so ; but she C '^^^ ] 

is content to make this sacrifice for what she terms her liberty of 

action. She has satisfied me that, as far as such a person can 

have volition, she has it : she has simply desired that, if I think it 

right that the traverse should issue, I will allow it to proceed. I 

am, therefore, of opinion that this is a case in which, the traverse 

having been decided to be of right, I am bound to allow the 

traverse to go. 

Before I part with this matter, there is one observation which I 
wish to make, though not bearing upon the point of law. This 
lady's property is of small amount, and without care and caution it 
will be swallowed up in litigation, and the person whom both sides 
are professing to protect, will, at the age of seventy-six, be stripped 
of her whole means of subsistence, and this by the operation of law 
brought in to protect her. Let the parties on both sides seriously 
consider this. Upon the present occasion eight counsel have 
appeared, three on the part of Mrs. Gumming, and five on the 
other side. I now make an order that no more costs shall be 
allowed than for two counsel on each side ; and I will make an 
order that in whatever further steps are taken on either side, the 
expenditure shall be restricted to the lowest possible point, so as to 
preserve to this lady, if it is in the power of the Great Seal to do 
so, some remnant of her fortune for the remainder of her days. 

The Lord Justice Knight Bbucb : 

The observations of the Lord Ghancbllor render almost or quite 
superfluous even the few words which 1 shall add. 

An inquest under a commission of lunacy is, I apprehend, in 
theory a proceeding to which the alleged lunatic is not a party, and 
accordingly I apprehend the law to be that his rights, after the 
finding of the jury, are the *same, whether he shall have appeared [ '557 ] 
before the jury for the purpose of contesting the allegation of 
lunacy, or not. If he has not contested the matter before the jury 
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In re by himself, or any counsel, solicitor, or agent, on his behalf and is 
Gumming. ^^^^ -^^ default in not having done so (which I conceive to be the 
case), it would surely be in principle monstrous to say that he 
is not entitled as of right to dispute the finding, nor do I under- 
stand law and principle, or in other words law and justice, to 
differ in this respect. Legally, as I have said, his rights I believe 
to be the same, though he may have appeared and contested the 
matter before the jury, either in person or otherwise. 

The jurisdiction, therefore, to which it belongs to grant a traverse 
has, in my judgment, only to ascertain whether the application for 
it is the act of the free will of the person found lunatic, not whether 
the will is that of a person of sound or unsound mind. There being 
obviously many cases in whicli it is possible for a lunatic to have 
and express volition and state views as clearly as a sane man, and 
where, in the judgment of that jurisdiction, there is a plain and 
sufficient expression of free will, the traverse cannot, I think, be 
refused, however clearly, however importantly beneficial to the 
alleged lunatic it may, in the opinion of the Judge, be tliat the 
finding of the jury should remain unquestioned. It is the right of 
an English person to require that the free use of his property, and 
personal freedom, shall not be taken from him on the ground of 
alleged lunacy, without being allowed the opportunity of establishing 
his sanity or denying his insanity before a jury as a contesting 
party, not merely as a subject of inquiry. Whether in the present 
instance, there has been such a plain and sufficient expression of 
free will as has been mentioned, (though I consider it highly 
probable), I do not know, and of course therefore cannot join in 
[ •558 ] deciding ; it having been thought *by the Lord Chancellor, Lord 
Cranworth, and myself, right, that one alone, and that one the 
Lord Chancellor, should see and converse with Mrs. Gumming. 

The Lord Justice Lord Cranworth: 

1 have only to express my entire concurrence in the judgment of 
the Lord Chancellor and my learned brother, and to add a few 
words to what has been said. 

I think that, under the statute of Edw. VI., the aggrieved party 
by an inquest which has found her a lunatic has a right to traverse. 
I think the right is expressly given to her by the statute. Indepen- 
dently of the authorities, this would have appeared to me perfectly 
clear and indisputable. Now, when I say that there is a right to 
traverse, I do not consider this right inconsistent with the fact that 
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the Chancellor in some degree exercises a discretion. I conceive lu re 
that to be merely a discretion to see that the party is herself really 
applying for the traverse, because the peculiar nature of the subject- 
matter of inquiry makes any analogy from ordinary cases to a great 
extent inapplicable. If a person sues out a writ to recover land or 
other property, it is presumed that it is his act ; but where there is 
a prima facie reason for supposing him incapable of having any 
will, it is fit that some precaution should be adopted for the purpose 
of seeing that that which is to be done as the exercise of his will is 
really so done. That is ordinarily done by the Lord Chancellor 
examining the person himself. I do not, however, mean to say 
that there might not be cases in which, even without a personal 
examination, some inquiry might be taken and made on the subject; 
as, for instance, suppose a person is in a state, not of mental but of 
bodily illness, that makes it impossible he should be seen by the 
Chancbllor. 

I do not say that a case might not occur in which some discretion [ 569 ] 
might be exercised, but in the general observations which have been 
made I entirely concur, and I have added these few words lest it 
should be supposed that I entertain some doubt when really I 
entertain none. 

Mr. BetheU then asked that the order should extend to stay all 
further proceedings under the commission. 

The Lord Chancellor, however, said that this was a matter not 
then in question, and must be the subject of a distinct application. 

On this day so much of the petition as was undisposed of came ^p*'^^ 2. 
on to be heard, together with a petition of the next of kin (who ^^^i j 
were also the co-heiresses-at-law) of Mrs. Cumming, praying the * 
confirmation of a report of the Master^ approving of Miss Louisa 
Baker to be the committee of the person, and Mr. James Sharp to 
be the committee of the estate of Mrs. Cumming. This petition 
also prayed for taxation and payment out of the lunatic's estate, of 
the costs of the original application for a commission and of the 
proceedings thereon. 

Mr. BetheU, Mr. R. Palmei', and Mr.' Southgate, for Mrs. 
Cumming. 
♦ * There is nothing in the nature of the property to require [ 562 ] 
the immediate appointment of a committee of the estate. Each case 



174 1852. CH. 1 D. M. & G. 562—563. [b.b. 

Id re must in this respect depend upon its own circumstances, and the 
evidence here shows that, if the proceedings are not suspended, 
there will be danger of a failure of justice, as well as of most 
injurious results to the health and comfort of Mrs. Gumming. 

Sir W. P. Wood and Mr. Morris, for the next of kin : 

The lunatic has not been served with the petition for the con- 
firmation of the report, and she is not entitled to appear or to be 
heard upon that petition. * * As the commission is at present 
undisturbed, the fact of the lunacy must be assumed, and all the 
usual proceedings must go on, unless some good cause is shown for 
interfering with them. 

Mr. R. Palmer replied. 

The Lord Justice Knight Bruce : 

We are of opinion that the benefit of Mrs. Gumming will be best 
consulted by interfering not at all, or as little as possible, with the 
system of personal care of her which exists at present. But no 
sufficient reason has been shown why committees should not be 
[*503] appointed, or why ^the grant should not take place, care being 
taken that the income of the property shall be received by her as if 
the grant were not made, and that the present system or personal 
care shall not be interfered with till further order. We think that 
the petition should stand over so far as relates to costs. 

The Lord Justice Lord Granworth concurred. 



1852. SHARP AND JAMESES Cask. 

Avril 15,21, 

(1 D. M. & G. 565—572 ; S. C. 21 L. J. Ch. 767.) 

[The liability of members of the managing committee of a provisionally 
registered Bailway Company as contributories was limited to the shares 
accepted by them. See the notes to Huttwi y. Upjill, 81 B. E. 346, and 
Bright v. Button, 88 E. R 126.] 
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EVANS V. PEOTHERO(l). i862. 

(1 D. M. & G. 572->o76 ; S. C. 21 L. J. Ch. 772 ; 19 L. T. O. S. 117.) ^prin^fi- 

A document containiDg all the requisites to make it a valid contract, and ^'^ ^t. 
pYirportiug to be a receipt, though inadmissible as such by reason of its eonabds, 
being insufficiently stamped, may be received as evidence of the contract. r- * ' -, 

This was an appeal motion on the part of the defendants, Henry 
Prothero and Thomas Richards, from an order of the Yice- 
Chancellor Knight Bruce, dated the 11th January, 1851, refusing 
a fourth new trial of certain issues directed by the Yice-Ghancellor 
WiGRAM on the 9th April, 1848 : the issues were, first. Whether an 
agreement had been entered into by and between one Evan 
Kichards, and his brother Jenkin Richards, for the purchase of 
premises situate in the parish of Merthyr Tydvil, in the county of 
Glamorgan ; and, secondly. Whether the purchase-money was paid 
in pursuance of this agreement. 

At the trial of the issues at Cardiff, on the 15th July, 1848, the 
plaintiff produced the following document purporting to be a receipt 
for the consideration money for the premises in question : 

*' Reed, this 25th August, 1827, of Mr. Jenkin Richards now and 
before the sum of twenty-one pounds being the amount of the 
purchase of 3 tenements sold *by me adjoining the river Taaffe : [ *673 ] 
Received the contents. Witness, John Swainb — Evan Richards -h." 

This document was originally impressed with a sixpenny stamp ; 
but when produced before the jury, it had an additional stamp of 
one pound. The Judge refused to receive it in evidence : the jury 
nevertheless found in favour of the plaintiff on both issues. The 
Vice-Chancellor Wigram having refused a new trial of the issues, 
the same was granted by Lord Gottenham, on the 16th March, 
1849, who held that no evidence of the agreement and purchase 
had been produced. 

On occasion of the second trial, which took place at Cardiff on 
the 16th and 17th August, 1849, the document was again tendered 
as evidence, and, though its reception was objected to by the 
defendants, was admitted by Mr. Baron Platt ; and the jury gave 
a verdict in favour of the plaintiff on both issues. The defendants 
then applied, for the second time, to the Vice-Chancellor Wigram 
for a new trial, which was refused by his Honour as to the first issue, 
but granted as to the second. The defendants then appealed to the 

(1) Explained and distingmslied by 44 L. T. 721, 29 W. B. 435 ; and see 
Cotton, L. J. in Whiting to Loomea Ashling y. Bo<m [1891] 1 Oh. 568, 60 
(1881) 17 Ch. D^ IQ, 60 L. J. Ch. 463, L. J. Ch. 306, 64 L. T. 193.— O. A. S. 
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Evans Lord Chancellor, Lord GoriBMHAM, who, after taking time to 

Pro-i^heko. consider, held that the document ought not to have been received, 

inasmuch as the jury must have been influenced by the reception 

of that document, and therefore felt himself compelled to send the 

issues to another trial (l). 

The issues were accordingly sent down for a third trial ; and on 
the occasion of that third trial in July, 1850, the plaintiff's counsel 
having tendered and read the document to the jury, an objection to 
its reception as evidence was allowed by Mr. Baron Parke, but the 
[ '574 ] *jury again returned a verdict in favour of the plaintiff on both issues. 
The defendants then made the application to the Vice-chancellor 
Enioht Bruce for a fourth new trial, and, in consequence of bis 
Honour refusing that motion, now appealed to the Lord Chancellor. 

Mr. Walker and Mr, Pulling for the defendants, in support 
of the appeal motion, [cited Matheson v. Rosa (2), Beeching v. 
Wesibrook (8), Jonea v. Ryder (4), and other CAses (5).] 

Mi\ W. M. James, for the plaintiff, was not called upon. 

[ 575 ] The Lord Chancellor, [after stating the facts of the case, and 
reading the document purporting to be the receipt, proceeded 
to the following effect] : 

It appears to me to possess all the requisites to constitute it valid 
evidence of an agreement ; for it contains the names of the parties 
who are the buyer and the seller, and it distinctly specifies both the 
property and the consideration money for that property. The 
whole of this litigation turns on the fact of the document having 
originally been impressed only with a sixpenny stamp ; and it was 
contended before me that the document had been virtually admitted, 
and that the minds of the jury had been warped. There is, 
however, no ground for such an assertion ; because, while there 
was no obligation on the part of the plaintiff not to tender the 
document, the learned Judge who tried the issues on the last 
occasion in fact rejected it. 

Now the questions being, first, whether there was any binding 
contract at all between the parties, and, secondly, whether there 
was any money paid, and the object of the investigation being 

(1)2 Mac & G. 319. (5) Some of which, with many other 

(2) 81 R. E. 153 (2 H. L. C. 286). cases on the same point, are collected 

(3) 58B. R. 755 (8M. & W. 411). in Matheson v. Boas: see 81 R. R. 

(4) 51 R R. 462 (4 M. & W. 32), pp. 156, 157.-0. A. S. 
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simply to elicit truth, 1 confess I entertain no doubt, with all 
deference to the opinions which have been attributed to the learned 
Judges before whom the case has already come, that the document 
in question was receivable as evidence of an agreement, though by 
reason of the fiscal regulations of the country, not as evidence of a 
receipt. Under these circumstances I think the jury arrived at the 
conclusion which I believe to be in accordance with the merits and 
justice of the case ; and 1 am satisfied that I am exercising a sound 
discretion in refusing this motion with costs. 



Evans 

9, 

Pbothuuo. 



STEAFFON'S EXECUTORS' CASE. 
(In re The North of England Joint Stock Banking 

Company.) 

(1 D. M. & G. 576—599 ; S. 0. 16 Jur. 435 ; 19 L. T. O. S. 78.) 

If directors, not following the formalities prescribed by the deed of 
settlement of a Company, adopt in respect of a particular transaction and 
for the purpose of constituting shareholders a new rule of proceeding, and 
a party treats himself and is treated by the directors as a shareholder by 
virtue of such a transaction, it is not competent either to the party or the 
directors subsequently to repudiate the transaction on the ground of 
uoDOompHance with the formalities required by the deed of settlement. 

A. B. became the owner of shares in a joint-stock Company by ti*ansfer 
from former holders, and treated himself and was treated by the directors 
as a shareholder : all the formalities of the deed of settlement were not 
however observed in the transaction : Held, nevertheless, that every matter 
of substance having been complied with, the executors of A. B. were 
properly placed on the list of contributories in respect of the shares, on the 
winding-up of the Company. 

If a man is bound to execute a deed containing particular covenants, and 
by the desire of those who have a right to call on him to execute that deed 
he executes another deed containing a covenant that he will obey observe 
and perform all the covenants in the principal deed, he becomes bound by 
the principal deed. 

This was an appeal by Henry Nelson and Jonathan Reaveley, the 
executors of the will of John Straffon, deceased, from an order of 
the Yice-Ghancellor Knight Bruce, placing their names on the list 
of contributories of the above Company for one hundred and twenty 
shares, and directing a reference to the Master as to the terms and 
nature of the contract under which five hundred and eighty 
additional shares had been taken by the testator. 

The business of the Company, which was formed in 1832, was 
professedly carried on upon the terms and conditions and subject 
to the rules and regulations contained ^in a printed deed of settle- 
ment, dated the 14th November, 1882, of which the following were 

B.B. — ^VOL. XCI. 12 
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strafpon's No. 88. "Every person in whom any shares shall vest by 
*^^^^ transfer or otherwise, and who previously to such vesting shall have 
[ *580 ] executed the deed of settlement ^and who shall be a member of 
the Company to all purposes in respect of any other shares, shall, 
as to ail the shares so vesting in him as aforesaid, be considered as 
a member from the date of the transfer to him, or from the time of 
leaving his title to such shares in the banking-house of the Com- 
pany, or proving it as aforesaid, and shall not be required, nor 
shall it be necessary for him again to execute the deed of 
settlement." 

The following statement will show the manner in which the 
testator became possessed of the whole seven hundred shares in 
reference to which the present question arose. 

On the 9th October, 1844, Mary Unthank, Caleb Bichardson, 
and William Richardson, the executors of George Unthank, gave 
notice to the directors that they had agreed to sell and proposed to 
transfer to John Straffon, a parcel of forty shares at the price of U. 
per share ; and on the same day, and in pursuance of the twenty- 
second article of the Company's deed, they offered these shares to 
the directors at that price: on the same day they pursued a 
similar course in reference to another parcel of eighty shares. The 
offers as to both parcels were declined, and the proposed transfers 
thus extending to one hundred and twenty shares were formally 
allowed by the directors at a meeting on the 18th October, 1844. 
The shares were thereupon sold, through a broker, to J. Straffon ; 
and on the 25th October, 1844, the following deed was executed 
in reference to ten of these shares, such being apparently the method 
in which it was the practice of the directors to carry out the 
provisions of the thirty-second and thirty-third articles of the 
deed of settlement 

'' This indenture of three parts, made the 26th day of October, in 
the year of our Lord 1844, between Mary Unthank, of North Shields, 
[ *68i ] in the county *of Northumberland, and Caleb Richardson and 
William Richardson of Bishop Wearmouth in the county of Durham, 
executrix and executors of the late George Unthank of North Shields 
in the county of Northumberland of the first part, John Straffon of 
South Shields in the county of Durham shipowner of the second part, 
and George Burdis and David Flintoff of the town and county of New- 
castle-upon-Tyne public oflScers of the Company or partnership 
called the North of England Joint Stock Banking Company of the 
third part ; Witnesseth that the said M. Unthank, C, Bichardson, 
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and W. Richardson, in consideration of the sum of 402. to them stbaffon's 
paid by the said J. Straffon upon or before the sealing and delivery oase. 
of these presents the receipt whereof is hereby acknowledged, have 
granted sold assigned and transferred, and by these presents do 
grant sell assign and transfer, unto the said J. Straffon his executors 
administrators and assigns, all those ten shares of them the said 
M. Unthank, C. Richardson and W. Richardson of and in the 
capital stock of the said Company now standing in their names in 
the books thereof, with all dividends interest profits proceeds 
benefits and advantages incident to or arising from the said shares 
hereby assigned. To hold unto the said J. Straffon his executors 
administrators and assigns from henceforth for ever, subject to the 
covenants provisions declarations articles stipulations regulations 
and agreements contained and to be contained in the present or 
any future or supplemental subsisting deed of settlement of the 
said Company : and the said John Straffon, for himself his heirs 
executors and administrators, doth covenant promise and agree to 
and with the said M. Unthank, C. Richardson, and W. Richardson, 
their executors and administrators, and with the said G. Burdis and 
D. Flintoff their successors executors administrators and assigns, that 
be, the *said J. Straffon shall and will, from time to time and at [ *^^2 ] 
all times hereafter, in respect of the said shares hereby assigned, 
well and truly pay all instalments and sums of money now due or 
hereafter to become due thereon, and also perform fulfil and keep 
all and every the covenants stipulations provisions and regulations 
contained in the deed of settlement of the said Company bearing 
date the 14th day of November, 1882, and also all other stipulations 
provisions and regulations for the time being affecting or intended 
to affect holders of shares in the said Company, and shall and will, 
if thereto required by the directors either expressly or by a general 
regulation in that behalf, execute a deed of covenant (to be pre- 
pared by the directors for that purpose) to and with the trustees or 
public officers of the Company, on the part of him the said 
J. Straffon his executors administrators and assigns, duly to observe 
and abide by all the stipulations provisions and regulations for the 
lime being affecting or intended to affect holders of shares in the 
said Company : In witness whereof the said parties to these presents 
have hereunto set their hands and seals, the day and year first 
above written." 

The names of all the parties to this deed appeared as signing 
the same, and the signatures were duly attested: it appeared, 
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straffon'b however, by the evidence of J. M. Stranghan, the grandson of 
Case. ^^ Strafifon, who was called as a witness before the Master, that the 
signature of J. Straffon was the handwriting of the grandson, and 
not that of J. Straffon ; but it was also proved that J. M. Stranghan 
acted as the agent of J. Straffon, and had liis verbal authority to 
sign documents generally for him. There was also evidence of the 
payment of the purchase-money for the whole one hundred and 
twenty shares ; and it appeared that the certificates of the shares 
in the possession of the vendors were delivered up to the Bank, and 
[•683] ♦new certificates, signed by G. Burdis the managing director, 
delivered to J. Straffon. It was to this parcel of shares that the 
first part of the order appealed from, related. 

A further purchase of one hundred shares was subsequently 
made by J. Straffon from the directors of the Company: it was 
proved by the usual broker's note dated the 16th November, 1844 ; 
and the notice of the proposed transfer was signed by the 
managing director, and appeared marked with the words, " Trans- 
ferred, 4th Deer, 1844." J. Straffon then purchased fifty shares 
from J. W. White, in reference to which transaction there was 
in evidence the broker's note, the offer to and refusal of purchase 
by the directors, and the notice of and allowance of transfer by 
them : on the offer there was written the words, " Transferred, 3rd 
March, 1845," followed by the signature of a director. Upon 
these shares, amounting to two hundred and seventy, a dividend 
was received by Mr. Stranghan on the 10th March, 1845, and 
carried to J. Straffon's account. J. Straffon then made two 
purchases of fifty shares and thirty shares, thus making a total of 
three hundred and fifty shares. On these a dividend was received 
on the 9th September, 1845, by J. Straffon, and he signed the 
dividend warrant himself. He then purchased other shares, to the 
number of three hundred and fifty ; and on the 10th March, 1816, 
and 26th September, 1846, dividends were paid on the whole seven 
hundred shares. The dividend warrants on these two last occasions 
were signed in J. Straffon's name, by Alexander Stranghan. The 
evidence in reference to the several purchases of shares subsequent 
to the fifty shares bought of J. W. White was similar to the 
evidence relating to that transaction. There were also certificates 
for the whole of the seven hundred shares (eleven in number) in 
[ '684 ] the following form : " The North ♦of England Joint Stock Bank- 
ing Company. Forty shares, No. 3,771 to 8,800 : 10,226 to 10,285. 
Newcastle-upon-Tyne. — This is to certify that John Straffon of 
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Sooth Shields in the county of Durham, is a proprietor of forty Stbaffon'b 
shares in the capital stock of the North of England Joint Stock q^^^ 
Banking Company, and that, as the proprietor of the said shares, 
he hath become entitled to all the benefits and emoluments thereof, 
upon the terms and stipulations contained in the deed of settle- 
ment of the Company bearing date the 14th day of November, 
1832, with power to transfer the same shares, subject to the 
restriction contained in the said deed regulating the transfer 
of shares. As witness my hand the 4th day of November, 
1844. Gbobgb Bubdis, managing director. Registered, W. H. 

BOBIMSON." 

J. Straffon died in September, 1846 ; and the Company stopped 
payment in March, 1847. It did not appear that the executors 
gave any notice to the Company of the probate of the will, or that 
they received dividends or took any steps in reference to the 
shares. In the list of shareholders returned to the Stamp Office 
before the stoppage of the Bank, and after the death of J. Straffon, 
the * entry was " Straffon's, John, Beprive, South Shields, late 
shipowner;" and in the returns subsequent to the stoppage the 
names of the executors were inserted as executors. 

Under these circumstances the Master settled the list of contri- 
butories as to the executors, by including their names in the list 
for seven hundred shares in the character of executors. From this 
decision they appealed to the Vice-Chancellor Knight Bbuoe, who, 
by an order made on the 10th March, 1851, confirmed the decision 
of the Master as to the one hundred and twenty shares bought 
from the executors of G. Unthank, and referred *it back as to the [ *^^^ ] 
remaining five hundred and eighty shares to inquire what were the 
terms and nature of the contract as to those shares, with liberty to 
state special circumstances. From this order the executors of 
J. Straffon now appealed to the Lord Chancellor. 

Mr. W. /). Lewis, with whom was Mr. Bethell who was absent, 
for the appeal : 

He referred to the several articles of the deed of settlement 
above set out, and contended that the regulations therein specified 
in reference to the transfer of shares had not been complied with 
in the case of the purchases by J. Straffon; in particular that 
J. Straffon had never signed the deed of settlement, that no regular 
transfer of shares had been executed except as to ten of the 
shares, and that the consent of the directors to the transfers had 
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Strapfon*s not been signified in the form required by the deed of settlement ; 
case!^'^^ that under these circumstances J. StraflFon never became a member 
of the Company. He also contended that the directors had no 
power to waive the observance of the regulations contained in the 
deed of settlement, and that, therefore, they had no right to issue 
the certificate above mentioned. [He cited Ex parte Morgan (\), 
Ex parte Hall (2), Bosanquet v. ShoHrid^e (3), and other cases.] 

[ 580 ] Mr. Bacon and Mr. J. V. Pnor, contra, and in support of the 

decision of the Yicb-Chancellor. 

They relied on the deed of transfer, the certificates issued by 
the directors, and the receipt of dividends, as clearly rendering 
J. Straffon liable to contribute as a shareholder in the Company. 

Mr. Bethell replied. ♦ ♦ ♦ 

Mr. J. V. Prior referred the Lord Chancbllor to Reaveley's 
case (4). 

April 'i\, Thb Lord Chancellor: 

This is an appeal from a decision of the Vice-Chancellor Knight 
Bruce, holding that Mr. Strafibn, represented here by his executors, 
is answerable as a contributory on the winding up of this Company 
to the extent of one hundred and twenty shares, and directing a 
reference to the Master, to inquire as to his liability in respect of 
five hundred and eighty shares the residue of seven hundred 
shares : and having before me all the evidence which can be 
obtained in regard to any of the shares, I mean to dispose of the 
whole of the case, and to discharge so much of the order as directs 
the reference to the Master, thus leaving the executors on the list 
for the whole seven hundred shares. 
[ 587 ] The question really being whether Mr. Straflfon was or was not a 

contributory, the case has been argued before me to an extent that 
struck me as somewhat surprising. 

[His Lordship pointed out that this question had already been 

decided in the matter of the same Company in lieaveley's case (4), 

and continued as follows :] 

[ 688 ] In reference to the cases which have been cited, — where there 

was no privity between the Company and the party sought to be 

[ *589 ] made liable, as in Ex parte Hall (2), The *Neivry Railway Company 



(1) 84 R. R 60 (1 Mac. & G. 225). (3) 80 R. R. 746 (4 Ex. 

(2) 84 R. R. 66 (1 Mac. & G. 307). (4) 76 R. R 188 (1 De G. & Sm. 560). 
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V. Most (i), and Fenmck's case (2), it is qaite clear there could be no straffon's 
liability as a member, and if not liable as a member it must be cask. 
shown that the party is otherwise liable to the losses and demands 
of the Company. These cases are, however, altogether different 
from and do not touch the one before me. Another class of cases 
has been relied upon arising on the statute 7 Geo. IV. c. 46 ; I 
refer to Ness v. Angas (3), Ness v. Armstrong (4), and Bosanquet v. 
Shortridge (5). Those cases, however, are also distinguishable; they 
depend upon a particular Act of Parliament, which, though referring 
to equitable as well as legal liabilities, does not furnish any par- 
ticular remedy for equitable liabilities ; and, therefore, a man cannot 
be proceeded against by a scire facias under the particular pro- 
visions of that Act, unless it can be shown that he is legally liable 
as a member. In Bosanquet v. Shortridge (6), although no doubt a 
question might have been raised in reference to the way in which 
the business had been conducted, yet the directors, that is, the 
Ck)mpany, withheld their sanction to the transfer, such sanction 
being necessary to render it valid, and by so doing, and within a 
moderate time, really disclaimed the act. I think, therefore, that 
these cases stand on their own grounds, and in no respect apply to 
the case now under consideration. 

It must, however, be distinctly understood, that in deciding this 
case, I am not touching on any question like that raised in Ex jparte 
Morgan (6) ; I have followed that case since I sat here, and I acted 
on the same rule and in a similar manner in Ireland. I have no 
intention of laying down that directors can act in contravention of 
their powers, and as between themselves and the general body of 
the shareholders, can maintain an *act done in violation of their [ *590 ] 
powers. That, however, is a totally different question from the one 
now raised, which is, whether if directors, not following the rules of 
their deed of settlement, adopt in respect of particular transactions, 
a new rule, and hold out to the public that that new rule is binding, 
and if an individual advances his money on the faith of that rule 
and is acknowledged as a shareholder and admits and treats himself 
as bound by the informal transaction, whether in such a case both 
parties are not bound by the course of dealing, although the deed 
of settlement, in respect of formalities, has not been obeyed. There 
would be no safety for mankind in dealings of this nature, if it were 

(1) 14 Beav. 64 ; see 92 B. B (4) 80 R 1^. 464 (4 Ex. 21). 

(2) 75 R. B. 93 (1 DeG. & Sm. 567). (5) 80 R. B. 746 (4 Ex. 699). 

(3) 3 Ex. 805. (6) 84 R. B. 50 (1 Mac. & G. 225). 
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Straffov's where there was a direct violation of the substance of the powers 
Cask. given to the directors : the matters to which I have refei-red are 
matters of regulation which in a sense are within the power and the 
competency of the directors ; and though they are not at liberty to 
disregard the deed of settlement, yet if they do, and then deal with 
mankind and mankind deal with them on the faith that everything 
is rightly done, and they give, as here, a certificate solemnly 
declaring that the person named in it is entitled to so many shares 
in the Company, they will be bound. Speaking, then, generally as 
regards this case, and particularly as regards the deed in question, 
I am clearly of opinion that the deed is binding both at law and in 
equity on Mr. Straffon, so far as regards his liability as a contributory, 
and that he can never be heard to say that it was not executed by him. 
[ 696 ] It was further argued that, on a great many points the trans- 

action in question was invalid ; and first, it was said that the deed 
of settlement was not executed by Mr. Straffon. Although some 
of the articles of the deed certainly seem to refer to its execution by 
a new shareholder as being necessary, there is no express direction 
to that effect : there is, however, a clause that, if the directors shall 
require it, the party shall execute a deed of covenant to two of the 
public officers, to abide by the deed of settlement. This is what 
was done in the present case, and the course was deliberately 
adopted by the Company in the transfer of shares where there was 
a great number. The question then is, whether it was necessary to 
execute the deed of settlement itself, in other words whether what 
was done was not, in substance and in law, an execution of it. If a 
man is bound to execute a particular deed containing particular 
covenants, and by the desire of those who have a right to call on 
him to execute that deed, he executes another deed containing a 
covenant that he will obey observe and perform all the covenants in 
the principal deed, he becomes bound by the principal deed. So 
here the purchaser became bound to observe all the provisions of 
the deed of settlement : he was, by infusion as it were, a party to 
that deed) just as much as if he had been an original party to and 
had executed it. The objection has not, in short, anything of sub- 
stance in it or anything approaching to substance. I have already 
disposed of the objection that the directors did not sign in the 
margin of the transfers. 

Then as to the remainder of the one hundred and twenty shares ; 
the deed of settlement contained an article that, if a man had once 
become bound by the deed, lie need not again execute it, and the 
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way therefore in which this Company transacted their business was, Stbaffon's 
when once a party had executed the deed of settlement, *to permit cask. 
transfers to be made by simply writing across the notices without [ *^^7 ] 
actually signing the deed of transfer ; and I am clearly of opinion 
that that course of dealing bound all parties, and that every one of 
these transactions must be deemed valid and binding on both the 
directors and the shareholders. I consider as belonging to the 
same class all the shares which were not bought of the directors 
themselves, and that Mr. Straffon was liable as a contributory in 
respect of them : to that extent therefore the order appealed from 
must be varied. 

This brings me to the only other transaction, namely, the pur 

chase from the directors themselves ; and this stands on different 

grounds. The twenty-fifth article of the deed authorizes the 

directors to buy shares and to sell them again for the best prices 

that can be obtained, or otherwise to deal therewith as to them 

shall seem most expedient ; and directs that, '' every purchaser of 

such shares shall, when and so soon as he shall have paid his 

purchase-money to the directors and otherwise have complied with 

the provisions of the deed of settlement respecting purchasers of 

shares or such of them as may be applicable to the case now in 

contemplation, receive from the directors a certificate or transfer of 

the same shares under the hands of two of their body, and be 

thereupon recognised as a shareholder in respect of the same shares, 

and invested with all the rights privileges and qualifications 

incident to the complete ownership of such shares." The directors 

having a certain number of shares, sold some of them to this 

gentleman, who paid for them and obtained a regular certificate. 

The notice of the proposed transfer is now before me ; it is directed 

to the directors of the Company themselves, and is in the following 

terms, — '' Take notice, that we, the directors and proprietors of the 

North of England Joint Stock Banking Company, *in the county of [ *^^^ 1 

Northumberland, have agreed to sell and do propose to transfer 

unto John Straffon of South Shields in the county of Durham, 

shipowner, 100 shares now held by us in the capital stock of the 

North of England Banking Company," at so much per share : this 

notice is signed by George Burdis as managing director; and 

written across it are the words, — *' Transferred, 4th Deer., 1844," 

followed by the name of a person who I suppose is a director. It 

is however said that this transaction is totally void, because the 

article referred to requires that the party should have complied 
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LuHLKY allegation that the plaintiff had failed to fulfil the pecuniary portion 
Waonku. ot the agreement. 

The bill prayed that the defendants Johanna Wagner and Albert 
Wagner might be restrained from violating or committing any 
breach of the last article of the agreement; that the defendant 
Johanna Wagner might be restrained from singing and performing 
or singing at the Royal Italian Opera, Govent Garden, or at any 
other theatre or place without the sanction or permission in writing 
of the plaintiff during the existence of the agreement with the 
iplaintiff ; and that the defendant Albert Wagner might be restrained 
from permitting or sanctioning the defendant Johanna Wagner 
singing and performing or singing as aforesaid ; that the defendant 
Frederick Gye might be restrained from accepting the professional 
services of the defendant Johanna Wagner as a singer and per- 
former or singer at the said Boyal Italian Opera, Govent Garden, 
or at any other theatre or place, and from permitting her to sing 
and perform or to sing at the Boyal Italian Opera, Govent Garden, 
during the existence of the agreement with the plaintiff, without the 
permission or sanction of the plaintiff. 

The answer of the defendants A. and J. Wagner attempted to 
show that Joseph Bacher was not their auiihorized agent, at least 
for the purpose of adding the restrictive clause, and that the 
[ '608 ] plaintiff had failed to make the stipulated ^payment by the time 
mentioned in the agreement. The plaintiff having obtained an 
injunction from the Yice-Ghancellor Sir Jambs Parker on the 
9th May, 1852, the defendants now moved by way of appeal before 
the Lord Ghancellor (l) to discharge his Honour's order. 

Mr. Bethell, Mr. Malins, and Mr. Martindale, in support of the 
appeal motion : 

We submit that, the agreement in the present case being one of 
which the Gourt cannot decree specific performance, the jurisdiction 
by injunction does not attach. [They distinguished Dietrichsen v. 
Cabbum (2), and cited Heathcote v. The North Staffordshire Railway 
[ 60» ] Company (8).] The agreement is in fact nothing more than a con- 
tract of hiring and service, and whatever the relation between the 
employer and employed may be, whether master and servant, or 

(1) The case wa» heard by the Lord of equity jurisdiction, on which the 

Ghaitoellor on a representation that authorities were conflicting, 
it was intended to confine the argu- (2) 78 R. B. 17 (2 Ph. 62). 

ment to the legal question alone, which (3) 86 B. B. 25 (2 Mac. & Q. 100). 

it was said involved an important point 
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principal and agent, or manager and actor, this Court will, in all TiUiiLET 
such cases, abstain from interfering, either directly or indirectly ; waoker. 
KembU V. Kean (j), Kimberley v. Jennings (:«), Stockei' v. 
Brockelbank (3). 

(The Lord Chancellor : In the case of Stocker v. Brockelbank 
there was no negative covenant.) 

The general principle upon which we rely is, that this Court never 
interferes to restrain the breach of the negative part of a contract 
in any case where it cannot specifically enforce the performance 
of the positive part of the contract. [They cited Baldwin v. The 
Society for the Diffusion of Useful Knowledge (4), Hooper v. Brod- 
rick (5), HilU v. Croll (6), and Clarke v. Price (7).] 

Mr. Bacon and Mr, H. Clarke, contra, in support of the [6il] 
injunction : 

The prayer of the bill in the present case is not for specific per- 
formance and for an injunction as ancillary to that relief, but for 
an injunction simply, to prevent the violation of the negative 
stipulation in the defendants* agreement. [They cited Morris v. 
Coltnan (8), and distinguished Clarke v. Price (7), Kemble v. Kean (i) 
and Kimberley v. Jennings (2) as inconsistent with Rolfe v. 
Rolfe (9), and they relied on the decision of Lord Cottenham in 
Dictrichsen v. Cabbum(\o), and cited French v. MaccUe (ii) and 
Whittaker v. Howe (i2).] 

Mr. Bethell, in reply. [ «12 ] 

The Lord Chancellor: [♦>!*] 

The question which I have to decide in the present case arises 
out of a very simple contract, the effect of which is, that the defen- 
dant Johanna Wagner should sing at Her Majesty's Theatre for a 
certain number of nights, and that she should not sing elsewhere (for 
that is the true construction) during that period. As I understand 
the points taken by the defendants' counsel in support of this appeal 

(1) 38 B. R. 125 (6 Sim. 333V (7) 18 R. R. 159 (2 Wils. 157). 

(2) 38 B. R. 130 (6 Sim. 340). (8) 11 B. R. 230 (18 Ves. 437). 

(3) 87 R R 87 (3 Mac & G. 250). (») 74 R. R 25 (15 Sim. 88). 

(4) 47 R R. 274 (9 Sim. 393). (10) 78 R R. 17 (2 Ph. 62). 

(5) 54 R R 326 (11 Sim, 47). (11) 69 R R 647 (2 Dr. & War. 269). 

(6) 78 R. B. 23 (2 Ph. 60). (12) 52 R. R 162 (3 Beav. 383). 
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LuMLKY they in effect come to this, namely, that a court of equity ought not 
Waoneu. to grant an injunction except in cases connected with specific per- 
formance, or where the injunction being to compel a party to 
forbear from committing an act (and not to perform an act), that 
injunction will complete the whole of the agreement remaining 
unexecuted. 

I have then to consider how the question stands on principle and 
on authority, and in so doing I shall observe upon some of the cases 
which have been referred to and commented upon by the defendants 
in support of their contention. The first was that of Martin v. 
Nutkin (i), in which the Coubt issued an injunction restraining an 
act from being done where it clearly could not have granted any 
specific performance : but then it was said that that case fell within 
one of the exceptions which the defendants admit are proper cases 
for the interference of the Court, because there the ringing of the 
bells, sought to be restrained, had been agreed to be suspended by 
the defendant in consideration of the erection by the plaintiffs of a 
cupola and clock, the agreement being in effect the price stipulated 
for the defendant's relinquishing bell-ringing at stated periods; the 
[ *6i5 ] defendant having accepted the *benefit, but rejected the corre- 
sponding obligation. Lord Macclesfield first granted the injunction 
which the Lords Commissioners, at the hearing of the cause, 
continued for the lives of the plaintiffs. That case therefore, how- 
ever it may be explained as one of the exceptional cases, is never- 
theless a clear authority showing that this Court has granted an 
injunction prohibiting the commission of an act in respect of 
which the Court could never have interfered by way of specific 
performance. 

The next case referred to was that of Barret v. Blag rave (2), which 
came first before Lord Loughborough, and afterwards before Lord 
Eldon (3). There a lease had originally been granted by the 
plaintiffs, the proprietors of Vauxhall Gardens, of an adjoining 
house, under an express covenant that the lessee would not carry 
on the trade of a victualler or retailer of wines, or generally any 
employment that would be to the damage of the proprietors of 
Vauxhall Gardens ; an underlease having been made to the defen- 
dants, who were violating the covenant by the sale of liquors, the 
proprietors of Vauxhall Gardens filed a bill for an injunction, which 
was granted by Lord Loughborough. It has been observed in the 

(1) 2 P. Wmfl. 266. (3) 6 Vee. 104. 

(2) 6 Ves. 556. 
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argument here, that in granting the injunction Lord Loughborough luhlbt 
said: ** It is in the nature of specific performance," and that there- waqnbr. 
fore that case also falls under one of the exceptional cases. When 
that case came before Lord Eldon, he dissolved the injunction, 
but upon a different ground, namely, on that of acquiescence for 
many years, and in a sense he treated it as a case of specific 
performance. As far as the words go, the observations of those 
two eminent Judges would seem to justify the argument which has 
been addressed to me ; in effect, however, it was only specific per- 
formance, because a prohibition, preventing *the commission of an [ *t>i6 ] 
act may as effectually perform an agreement as an order for the 
performance of the act agreed to be done. The agreement in that 
ease being, that the house should not be opened for the purposes of 
entertainment to the detriment of Vauxhall Gardens, the Court 
granted the injunction ; that was a performance of the agreement 
in substance, and the term " specific performance " is aptly applied 
in such a case, but not in the sense in which it has been used 
before me. 

It was also contended that the plaintiff's remedy, if any, was at 
law ; but it is no objection to the exercise of the jurisdiction by 
injunction, that the plaintiff may have a legal remedy. The case of 
Robinson v. Lord Byron (i), before Lord Thurlow, so very often 
commented upon by succeeding Judges, is a clear illustration of 
that proposition, because in that case the defendant. Lord Byron, 
who had large pieces of water in his park which supplied the 
plaintiff's mills, was abusing his right by preventing a regular 
supply to the plaintiff's mill, and although the plaintiff had a 
remedy at law, yet this Court felt no difficulty in restraining Lord 
Byron by injunction from preventing the regular flow of the water. 
Undoubtedly there are cases such as that cited for the defendants of 
Collins v. Plumb (2), before Lord Eldon, in which this Court has 
declined to exercise the power (which in that instance it was 
assumed to have had) of preventing the commission of an act, 
because such power could not be properly and beneficially exercised. 
In that case the negative covenant, not to sell water to the prejudice 
of the plaintiffs, was not enforced by Lord Eldon, not because he had 
any doubt about the jurisdiction of the Court (for upon that point 
he had no doubt), but because it was impossible to ascertain every 
time the water was supplied by the defendants, whether it was or 
not *to the damage of the plaintiffs ; but whether right or wrong, [ *6i7 ] 

(1) 1 Br. 0. C. 588, (2) 10 B, R. 214 (16 Ves. 454). 
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LuHLET opinion that it is a proper case for interfering, I shall leave nothing 

Waonbb. unsatisfied by the judgment I pronounce. The effect too of the 
injunction, in restraining J. Wagner from singing elsewhere may, 
in the event of an action being brought against her by the plaintiff, 
prevent any such amount of vindictive damages being given against 

[ ♦620 ] iiQj. ag a jury might probably be *inclined to give if she had carried 
her talents and exercised them at the rival theatre : the injunction 
may also, as I have said, tend to the fulfilment of her engagement ; 
though, in continuing the injunction, I disclaim doing indirectly 
what I cannot do directly. 

Referring again to the authorities, I am well aware that they 
have not been uniform, and that there undoubtedly has been a 
difference of decision on the question now revived before me ; but, 
after the best consideration which I have been enabled to give to 
the subject, the conclusion at which I have arrived is, I conceive, 
supported by the greatest weight of authority. The earliest case 
most directly bearing on the point is that of Afoirw v. Colnian (i) : 
there Mr. Golman was a part proprietor with Mr. Morris of the 
Haymarket Theatre, and they were partners in that concern, and 
by the deed of partnership Mr. Colman agreed that he would not 
exercise his dramatic abilities for any other theatre than the Hay- 
market; he did not, however, covenant that he would write for 
the Haymarket, but it was merely a negative covenant that he 
would not write for any other theatre than the Haymarket. Lord 
Eldon granted an injunction against Mr. Colman writing for any 
other theatre than the Haymarket ; and the ground on which Lord 
Eldon assumed that jurisdiction was the subject of some discussion 
at the Bar. It was truly said for the defendants that that was a 
case of partnership ; and it was said, moreover, that Lord Cotten- 
HAM was mistaken in the case of Dietrichsen v. Cabbuni (2), when 
he said that Lord Eldon had not decided Morns v. Colman on the 
ground of there being a partnership. I agree that the observa- 
tions, which fell from Lord Eldon in the subsequent case of Clarke 
V. Price (3), show that he did mainly decide it on the ground of 

[ •621 ] partnership; *but he did not decide it exclusively on that ground. 
In the argument of Morris v. Colman (i). Sir Samuel RoviiUy 
suggested a case almost identical with the present : he contended 
that the clause restraining Mr. Colman from writing for any other 
theatre was no more against public policy than a stipulation that 

(1) 11 R. R. 230 (18 Ve8. 437). (3) 18 R. B. 169 (2 Wils. 167). 

(2) 78 R. R. 17 (2 Ph. 62). 
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Mr. Garrick should not perform at any other theatre than that at Lumlbt 

which he was engaged woald have been. Lord Eldon, adverting waJnrr. 

in his judgment to the case put at the Bar, said : " If Mr. Garrick 

was now living, would it be unreasonable that he should contract 

with Mr. Colman to perform only at the Haymarket Theatre, and 

Mr. Ck)lman with him to write for the theatre alone? Why 

should they not thus engage for the talents of each other ? " 

He gives the clearest enunciation of his opinion, that that would 

be an agreement which this Court would enforce by way of 

injunction. 

The late Vice-Chancellor Shadwbll, of whom I always wish to 
be understood to speak with the greatest respect, decided in a 
different way, in the cases of Keinble v. Kean (i) and Kimberley v. 
Jennings (2), on which I shall presently make a few observations. 
In the former case, he observed that Lord Eldon must be under- 
stood, in the case of Motris v. Colman (s), to have spoken accord- 
ing to the subject-matter before him, and must there be considered 
to be addressing himself to a case in which Colman and Garrick 
would both have had a partnership interest in the theatre. I must, 
however, entirely dissent from that interpretation. Lord Eldon's 
words are perfectly plain, they want no comment upon them, they 
speak for themselves. He was alluding to a case in which Garrick, 
as a performer, would have had nothing to do with the theatre 
beyond tbe implied engagement that he would not perform any- 
where else ; and I have *come to a very clear conclusion that [ *622 ] 
Lord Eldon would have granted the injunction in that case, 
although there had been no partnership. 

The authority of Clarke v. Price (4) was much pressed upon me 
by the learned counsel for the defendants ; but that is a case which 
does not properly belong to their argument, because there there was 
no negative stipulation, and I quite admit that this Court cannot 
enforce the performance of such an affirmative stipulation as is 
to be found in that case ; there the defendant having agreed to take 
notes of cases in the Court of Exchequer, and compose reports for 
the plaintiff, and having failed to do so, the plaintiff, Mr. Clarke, 
filed a bill for an injunction, and Lord Eldon, when refusing the 
injunction, in effect said, I cannot compel Mr. Price to sit in the 
Court of Exchequer and take notes and compose reports ; and the 
whole of his judgment shows that he proceeded (and so it has been 

(1) 38 B. R 125 (6 Sim. 333). (3) 11 B. R 230 (18 Yes. 437). 

(2) 38 E. B. 130 (6 Sim. 340). (4) 18 R. R. 169 (2 Wilfl. 167). 



204 1852. CH. 1 D. M. & G. 622—623. [r.r- 



LuMLKY considered in later cases) on the ground that there was no cove- 
Wao'neh. nant, on the part of the defendant, that he would not compose 
reports for any other person. The expressions in the judgment 
are: "I cannot, as in the other case,'* (referring to Moiris v. 
Colman (i),) " say that I will induce him to write for the plaintiff 
by preventing him from writing for any other person ; " and then 
come these important words, ''for that is not the nature of the 
agreement." Lord Eldon therefore was of opinion, upon the con- 
struction of that agreement, that it would be against its meaning to 
affix to it a negative quality and import a covenant into it by 
implication, and he therefore, very properly as I conceive, refused 
that injunction ; that case, therefore, in no respect touches the 
question now before me, and I may at once declare, that if I had 
only to deal with the affirmative covenant of the defendant 
J. Wagner that she would perform at Her Majesty's Theatre, I 
should not have granted any injunction. 
[ 62-^ ] Thus far, I think, the authorities are very strong against the 

defendants' contention ; but the case of Kemble v. Kean (2), to 
which I have already alluded, is the first case which has in point of 
fact introduced all the difficulties on this part of the law. There 
Mr. Eean entered into an agreement precisely similar to the 
present: he agreed that he would perform for Mr. Eemble at 
Drury Lane, and that he would not perform anywhere else during 
the lime that he had stipulated to perform for Mr. Eemble. Mr. 
Eean broke his engagement, a bill was filed, and the Yice-Chancellor 
Shadwbll was of opinion that he could not grant an injunction to 
restrain Mr. Eean from performing elsewhere, which he was either 
about to do or actually doing, because the Court could not enforce 
the performance of the affirmative covenant that he would perform 
at Drury Lane for Mr. Eemble. Being pressed by that passage 
which I have read from in the Lord Chancellor's judgment in 
Morris v. Colman (i), he put that paraphrase or commentary upon 
it which I have referred to; that is, he says: ''Lord Eldon is 
speaking of a case where the parties are in partnership together." 
I have come to a different conclusion ; and I am bound to say that, 
in my apprehension, the case of Kemhk v. Kean was wrongly 
decided and cannot be maintained. 

The same learned Judge followed up his decision in that case in 
the subsequent one of Kimherhy v. Jennings (s) ; that was a case of 

(1) 11 R. R. 230 (18 Ves. 437). (3) 38 R. R. 130 (6 Sim. 340). 

(2) 38R. R. 125 (6 Sim. 333). 
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hiring and service, and the Vicb-Chanobllor there virtually Lumley 
admitted that a negative covenant might be enforced in this Court, wagner. 
and quoted an instance to that effect within his own knowledge. 
He said : " I remember a case in which a nephew wished to go on 
the stage, and his uncle gave him a large sum of money in con- 
sideration of his covenanting not to ^perform within a particular [ *624 ] 
district ; the Court would execute such a covenant, on the ground 
that a valuable consideration had been given for it." He admits 
therefore the jurisdiction of the Court, if nothing but that covenant 
remained to be executed. The learned Judge however adds, " but 
here the negative covenant does not stand by itself : it is coupled 
with the agreement for service for a certain number of years, 
and then, for taking the defendant into partnership: . . . 
this agreement cannot be performed in the whole, and therefore 
this Court cannot perform any part of it.'' Whatever may have 
been the mutual obligations in that case, which prevented the 
Court from giving effect to the negative covenant, I am not embar- 
rassed with any such difficulties here, because, as I have already 
shown, both the covenants are on the part of the defendants. 

The case of Hooper v. Brodrick (i) was cited, as an instance in 
which the Court had refused an injunction under circumstances 
like the present; but, in that case, the lessee of an inn had 
covenanted to use and keep it open as an inn during a certain 
time, and not to do any act whereby the license might become 
forfeited. In point of fact the application was that he might be 
compelled to keep it open, and the Yigb-Changellor makes this 
observation : " The Court ought not to have restrained the 
defendant from discontinuing to use and keep open the demised 
premises as an inn, which is the same in effect as ordering him to 
carry on the business of an innkeeper; but it might have restrained 
him from doing, or causing or permitting to be done, any act which 
would have put it out of his power, or the power of any other 
person, to carry on that business on the premises. It is not, how- 
ever, shown that the defendant has threatened, or intends to do, or 
to cause or permit to be done, any act whereby the *licenses may [ •623 ] 
become forfeited or be refused ; and therefore the injunction must 
be dissolved." That therefore is an authority directly against the 
defendants, because it shows that if there had been an intention 
to break the negative covenant this Court would have granted the 
injunction. 

(1) 54 B. E. 326 (11 Sim. 47). 
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LuMLBY whole of that learned Judge's authority is removed by himself by 
Wac/nkr. his decision in the later case of Rolfe v. liolfe (i). In that case A. 
B. and G. were partners as tailors. A. and B. went out of the 
trade on consideration of receiving 1,000^. each, and G. was to 
continue the business on his own account. A. entered into a 
covenant that he would not carry on the trade of a tailor which he 
had just sold, within certain limits, and G. entered into a covenant 
that he would employ A. as cutter at a certain allowance. The bill 
was filed simply for an injunction to prevent A. from setting up as 
a tailor within the prescribed limits, and the Yice-Ghancellor 
granted that injunction. It was objected that this Gourt could not 
grant the injunction when there was something remaining to be 
performed, for that A. had a right to be employed as a cutter, 
which right this Gourt would not even attempt to deal with or 
enforce as against G. That case therefore was open to a difficulty 
which does not occur here ; in fact the same difficulty which might 
have arisen in HiUs v. CroU (2) before Lord Lyndhurst. But the 
Yigb-Ghancbllor held that to be no difficulty at all, observing that 
the bill simply asked for an injunction which he would grant; 
[•682 ] although he could not give eflfect to the *affirmative covenant to do 
the act in respect of which no specific performance was asked : his 
own decisions in Kemble v. Kean (s), and in Kimberley v. Jennings (4), 
were pressed upon him; but he observed, ** that the bills in the 
cases cited asked for specific performance of the agreement, and 
that the injunctions were sought as only ancillary to that relief ; 
but the bill in the present case asked merely for an injunction." 
He no longer put it on the inability of the Gourt to enforce a 
negative covenant, but he put it on the form of the pleadings. 
Whether that form was sufficient to justify his opinion is a question 
with which I need not deal ; but I am very clearly of opinion that 
the case of Rolfe v. Rolfe (i) does remove the whole weight of that 
learned Judge's authority on this subject. 

It was said in argument that the injunction prayed in Rolfe v. 
Rolfe (i) was merely ancillary to the relief ; but it will he seen that 
that was not so, and that the prayer extended only to the injunction, 
and had nothing to do with relief in the shape of specific perform- 
ance ; and the learned Judge himself stated that, if it had gone to 
that extent, he, following his former decisions, would not have 
granted the injunction. 

(1) 74 E. E. 25 (15 Sim. 88). (3) 38 E. E. 125 (6 Sim. 333). 

(2) 78 E. E. 23 (2 Ph. 60;. (4) 38 E. E. 130 (6 Sim. 340). 
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From a careful examination of all these authorities I am of Lumley 
opinion, that the principles and rules deducible from them are Waoneb. 
in direct contravention of those principles and rules which were so 
elaborately pressed upon me during the argument ; and I wish it 
to be distinctly understood that I entertain no doubt whatever, that 
the point of law has been properly decided in the Court below. It 
was nevertheless, and with some reason, said, that although the 
point of law should be decided in the *plaintiff 's favour, still he [ '633 ] 
might be excluded from having the benefit of it on the merits of 
the case. 

HiB Lordship here entered into a minute examination of the 
statements in the answers and affidavits as to the unauthorized 
addition of the restrictive clause, and as to the non-fulfilment by 
the plaintiff of his portion of the agreement. In reference to those 
points he observed that, whether the clause was originally added 
with or without authority, the evidence showed a clear acquiescence 
on the part of the defendants to its remaining in the agreement ; 
that the operation of the agreement had been in the first instance 
postponed to suit the convenience of the defendants ; and that as 
to the payment of the 800^., although the plaintiff could not have 
come into a court of equity to enforce the contract without having 
tendered the amount stipulated to be paid, yet it was distinctly 
proved that it had in fact been paid to the common agent of both 
parties for the purpose of being handed to the defendants. His 
Lordship concluded by saying that, looking at the merits and 
circumstances of the case, as well as at the point of law raised, he 
must refuse this motion with costs. 

In tlie course of the argument, and in order to prove the plaintiff's 
readiness to perform his part of the contract, an affidavit made by 
Dr. Bacher was read, which was to the effect that he had written 
and sent a letter to the defendant J. Wagner, informing her of his 
having received from the plaintiff the 800Z., and offered to pay that 
sum according to her instructions. A letter of the same date as 
that referred to in the affidavit was admitted to have been received 
by the defendant J. Wagner, *but it was positively denied that it [ ♦634 ] 
contained any such offer. The letter itself was not forthcoming, 
and its non-production was not accounted for. No copy was kept 
by Dr. Bacher. 

The Lord Ghamcbllor observed that, when the affidavit as to 
the contents of the letter was made. Dr. Bacher could not have 
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known that the letter would not be produced ; that the affidavit, 
therefore, if untrue, was at the imminent peril of exposure by the 
production of the letter ; and that under such circumstances the 
representation in the affidavit must be taken to be true. 



1862. 
July 10, 12. 

Lord St. 

Leonards, 

L.C. 

[ 635 ] 



[ ♦636 ] 



STROUGHILL v. ANSTEY(l). 

(1 D. M. & G. 635—655 ; S. 0. 16 Jur. 671 ; 22 L. J. Ch. 130 ; 19 L. T. 0. S. 367.) 

As a general rule a power of sale out and out, not given merely for the 
raising of a particular charge, does not authorize a mortgage ; but where 
the power is for raising a particular charge, and the estate is settled or 
devised subject to that charge, it may be proper to raise the money by 
mortgage, and such a mortgage may be supported as a conditional sale. 

Where a trust is created by will for the payment of debts and legacies, 
a purchaser or mortgagee is not bound to see to the application of the money- 
raised, the principle referable to such a case being that the testator has 
shown his intention to bo to entrust the trustees with the power of receiving 
and applying the money. 

Persons, however, who deal with trustees raising money at a considerable 
distance of time and without apparent reason for so doing, are under an. 
obligation to inquire and see that no breach of trust is being committed (2). 

Distinction in reference to the raising of money not apparently for the 
payment of a charge, between the case of a man who is owner as well as 
trustee, and that of a man who holds the property merely as trustee subject 
to a charge. 

Clause in a will, enabling trustees to give receipts in a particular case 
specified, construed, in favour of the intention of the testator, to confer a 
power to give receipts generally. 

This was an appeal by the defendants from an order made on a 
claim, by the Vice-Chancellor Knight Bruce: the following are the 
facts of the case. 

George Anstey, the testator, by his will dated the 1st August, 
1821, after appointing Thomas Anstey, William Pearse, and James 
Alexander Frampton, executors, and disposing of certain parts of 
his personal estate as therein expressed, gave all the residue of his 
personal estate unto his executors ; and the testator directed *the said 
Thomas Anstey, William Pearse, and James Alexander Frampton, 
and the survivors and survivor of them his executors or adminis- 
trators, or other the trustee or trustees to be appointed under 
the provision thereinafter contained, to stand possessed of the 
residuary personal estate, upon trust at such time or times as to 
them should seem meet to sell and convert into money all such part 

(1) In re Venn and Furze's Contract L. T. 54. 

[1894] 2 Ch. 101, 63 L. J. Ch. 303, 70 (2) In re Tanqueray-WiUaume and 

L. T. 312. 42 W.E. 410; /n re i^f/Zinflrer Landau (1881) 20 Ch. 465, 51 L.J. 

[1898] 2 Ch. 634, 67 L. J. Ch. 98, 75 Ch, 434, 46 L. T. 542. 
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thereof as should not consist of money, and invest the produce of such Stkouohill 

sale and conversion in his or their name or names upon such stocks anstry. 

funds and securities as therein mentioned ; and to stand possessed 

of all the said stocks funds securities trust-monies and the residuary 

personal estate, and the dividends interest and annual income 

thereof, upon trust thereout to pay and discharge his funeral and 

testamentary expenses and all his just debts, and to pay unto his 

wife Judith Anstey lOOZ. sterling within one calendar month after 

his death : and after giving out of his residuary personal estate an 

annuity of 900L sterling to his wife during her life, to be reduced in 

case of her re-marriage to an annuity of 5002. as therein expressed, 

and also directing thereout the appropriation of two legacies or sums 

of 15,000/. each, SI. per cent. Consolidated Bank Annuities, to be 

held by his trustees upon the trusts thereinafter declared, the 

testator directed the said trustees or trustee for the time being to 

stand possessed of the residue and remainder of the aforesaid trust 

stocks funds securities residuary personal estates dividends 

interest and income, in trust for his sons George Richard Anstey 

and Arthur Anstey in equal shares to be assigned and transferred to 

them on their attaining the age of twenty-five years as therein 

expressed. And the will, amongst other provisions, contained a 

power for the appointment when necessary of new trustees in 

manner therein mentioned : and the testator appointed his son the 

said G. B. Anstey, on his attaining his age of twenty -five years, to 

be a ^joint trustee with the trustees for the time being of that his [ *637 ] 

wUl, as to the trusts which should then remain unperformed. 

And the will contained the following clause in reference to the 
trustees' receipts : '' And I declare that the person or persons who 
from time to time shall become the purchaser or purchasers of the 
said bouse in Montague Street, and who shall pay his her or their 
purchase-money or monies to the trustee or trustees for the time 
being of this my will, or who now have or hath or from time to 
time shall or may have all or any part of the said trust monies 
subject to the bequests and trusts of this my will in his her or their 
hand or hands or upon securities to be given by him her or them, 
shall not be obliged or required to see the application of such 
purchase-money or monies or any part thereof, or the application or 
disposition of the same monies stocks funds securities rents 
interests dividends or annual income thereof, or any part thereof 
respectively, or after payment of the same to the person or 
persons who for the time being shall be the acting trustee or trustees 

14— 2 
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Stbouohill Watkins v. Cheek thought it appeared that he was), then the 
AN8TKT. c*8® would be the same as that of an executor mortgaging or 
selling under circumstances raising a fair presumption that he 
was acting only for his own benefit, and consequently such a 
proceeding would not be deemed a good execution of the trust so 
as to absolve the purchaser from seeing to the application of the 
money. 

The next case, Johnson v. Kennett{i)y is very simple. By the will 
certain legacies were given, and subject to those legacies and the 
payment of his debts and funeral and testamentary expenses, the 
testator gave all his real and personal estate to his son in fee. 
[ *t)49 ] Here then the *son was a trustee for the payment of legacies and 
debts, but he was likewise (subject to those debts) the owner, and 
therefore he would always in his dealings with the estate fill the 
two characters. The son settled the estate to uses as if it was his 
own property, and then raised money by the sale of the estate : 
bonds of indemnity were taken against the legacies, some of them 
general bonds ; and the question was whether the sale could be main- 
tained. The Vicb-Chancbllor was of opinion that it could not, and 
he went upon the ground that the man was dealing with the property 
as his own, and that therefore it could not be supposed it was an 
execution of the trust for payment of the debts. Lord Lyndhurst 
reversed that decision (2), and upon a ground not altogether, I think, 
satisfactory : he puts it thus, — ** But it is said that the debts having 
been paid, and paid out of the personal estate, and nothing remain- 
ing but the legacies, the case falls within the general rule applicable 
to cases when legacies alone are charged upon the real estate," thus 
making the decision below to turn upon this, that although there 
was an original charge of debts and legacies, yet, as the debts had 
been paid and the legacies alone remained charged, the case came 
within the rule that the purchaser is bound to see to the application 
of the money for payment of legacies. The learned Judge, in answer 
to that, said, " I find no authority for such a proposition : the rule 
applies to the state of things at the death of the testator ; and if 
the debts are afterwards paid, and the legacies alone are left as a 
charge, that circumstance does not vary the general rule.'* Though 
I see that as counsel I had to argue the other way, I apprehend that 
the purchaser had a good title, but not upon the ground just stated. 
[ *660 ] The son being absolute owner of the estate, subject to the "^debts 

(1) 41 R. E. 145 (6 Sim. 384). (2) 41 B. B. 145, 148 (3 My. & K. 

624 ; see p. 631). 
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and legacies, was at liberty to settle it to uses for himself just as he Stuouohill 
thought proper, and when he sold, he sold as owner as well as aiyrtey. 
trustee, and a sale was no breach of trust ; it was a sale by him in 
his proper character, but still subject in equity to the payment of 
the debts and legacies. He stood in the same situation as an heir- 
at-law, who, being liable to the testator's debts, has power to 
dispose of the estate by sale, if he thinks proper, but is bound to 
apply the money that he receives from the sale in payment and 
satisfaction of the debts, and this Court will compel him to do so, 
and will not allow him to divert the money to other purposes. I 
apprehend, therefore, that in such a case, without resorting to any 
rule like that to which Lord Ltndhurst resorted, there was a 
perfectly good title in the purchaser. 

The next case. Page v. Adam (i), very much resembles the last, 
but there debts were actually due at the time of the sale. The 
testator made his will, and gave the property subject to the 
payment of debts legacies and annuities ; and the question raised, 
probably for the first time, was, whether the purchaser took subject 
to the annuity : the Masteb of the Rolls decided, I think very 
properly, that he did not, and that the sale was good against the 
annuity: there being a general charge, he considered that the 
purchaser was perfectly safe, and he did not think right to follow 
the decision of the Vice-Chancbllor. 

The Yicb-Ghancellor had also before him another case, Forbes 
V. Peacock (2), (and here I may say with regard to these particular 
decisions of that learned Judge, that, at the time he gave them, the 
general feeling of the profession was undoubtedly in favour of the 
view which he took) : there the testator directed that his debts should 
*be paid, and he gave the estate to his wife for life subject to his [ *65i ] 
debts and certain legacies, and he gave her power to sell it if she 
thought proper in her lifetime ; and after stating what was to be 
done with the money, he directed that if the estate was not sold in 
her lifetime it should be sold at her death : the widow lived twenty- 
five years after her husband's death, and did not sell the estate, 
and the estate became saleable upon her death : this is a circum- 
stance to be noted, for it was not the case of an executor selling at 
the end of twenty-five years without any reason for doing so, but 
it was a clear execution of the trust, that trust being properly held 
by the Yice-Changbllor to be in the executor. The matter came 
before him again after he had overruled a demurrer which had 
(1) 55 B. R 70 (4 Beav. 269). (2) 54 R. E. 343 (11 Sim. 152), 
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Strouohill my opinion, apply to the case before me : they were referred to, no 
Anstrt. doubt, as showing that at a considerable distance of time a mort- 
gage or sale has been upheld under trusts of this nature, but they 
do not bear out that proposition : they stand upon distinct grounds. 
In Johnson v. Kennett^ there was an actual gift of the property to 
the person subject to the trust, and I have already explained my 
view of that decision : in such a case as that, the purchase-money 
could not be followed in the hands of the purchaser or mortgagee. 
The other cases depend upon a totally different point, namely, the 
intention to confer the right to give receipts, and certainly they do 
not touch the present question, and as to Forbes v. Peacock, it is 
quite a mistake to suppose that that was a trust executed at a 
distance of twenty-five years from the time when it arose, for it 
was executed at the time at which it did arise, which happened to 
be twenty-five years after the death of the testator. 

I will only add, in regard to the general question of distance of 
time, that people who deal with trustees raising money at a 
considerable distance of time and without an apparent reason for 
so doing, must be considered as under some obligation to inquire 
and to look fairly at what they are about. I do not thus mean to 
incumber or to lessen the security of purchasers or mortgagees 
under trusts ; but if for a great number of years a trust, such as 
that here, remains unperformed, and parties are found in possession 
and receipt of the rents of the trust property, and then an applica- 
tion is made of it without their concurrence by the trustees, it may 
[ •♦Jss ] place *those who deal with the trustees in a situation of having it 
established that there was a breach of trust, of which they ought to 
have taken notice. So far, however, from wishing it to be supposed 
that anything which now falls from me is to lessen the security or 
safety of persons who are purchasers or mortgagees under ordinary 
circumstances, I am endeavouring to lay down a rule to make them 
more secure than perhaps they have hitherto been. 

Unhappily for the present plaintiffs, there is no authority 
that I am aware of in favour of the transaction which they are 
seeking to sustain; and it is not therefore possible for me to 
afl5rm the decree of the Court below. I must set aside the mort- 
gages, declaring them to be invalid, and to be no charges upon 
the property ; and strictly I ought to dismiss the claim with costs, 
but considering the great hardship of the case, I shall not do so. 

Some discussion then took place in reference to the costs, and 
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as to the delivery up, by the plaintiflfs, of the title deeds of the Strouohill 
PremiBee. ^^3^^^, 

The Lord Chancellor finally directed, with a view to save 
farther litigation, that the plaintiflfs should deliver up the title 
deeds, but not the articles of agreement ; and that on this being 
done, the defendants should pay the costs of the hearing in the 
Court below, and that there should be no costs of the appeal. 



EEYNELL v. SPRYE. i85i. 

SPRYE V. REYNELL. 



JVov, 20. 



(1 D. M. & G. 656—659 ; S. C. 18 L. T. 0. S. 104.) Knight 

Upon a motion for prcduction of documents in the defendant's custody, Lord 

the CJourt will not receive evidence extraneous to the answer, to show that Cranworth, 
a particular document had been fraudulently omitted from the schedule, ^' ' 

although the defendant does not object to the admission of the extrinsic ^ ^^^ ^ 
evidence, and has adduced evidence to contradict it. 

Thbsb were an original and supplemental suit, and corresponding 
cross suits, on which an appeal was pending from a decree of 
Vice-Chancellor Wigram. The circumstances out of which the 
suits arose may be collected from the report of the case upon the 
appeal which immediately follows this report. 

A motion was now made on behalf of the plaintiff in the cross suits, 
that the defendants in those suits might produce the several deeds, 
papers, and writings admitted by their answers and the schedules 
thereto, to be in the defendants' possession, custody, or power, 
including therein certain copies of letters specified in the notice of 
motion, and also the instructions to the counsel of the defendants to 
amend the original bill, together with all other instructions laid 
by the defendants* solicitors before their counsel, for the prepara- 
tion of the original bill in the first above-mentioned cause, and 
for the preparation of his answers to the cross bills, and all other 
instructions laid by them before their said counsel. The motion 
also sought leave to file a supplemental bill. 

The motion was supported by affidavits, including one made by 
a clerk of a law stationer employed by the defendants' solicitors, 
which (if true) showed that there had been omitted from the 
schedule to the answer in the cross suit certain instructions to the 
defendants' counsel, and that from these instruments it would appear 
that an opinion of counsel had been communicated to the *plaintiff [ ♦65? ] 
in the original suit before July, 1843, a fact on the supposed 

B.B. — VOL. XCI. 1^ 
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Retkkll possibility that Sir Thomas Beynell might have issue, who would 
sprte. ^'^^ ^^^ death be entitled. 

Now, if the view and estimate of the facts and probabilities that 
I have stated are substantially correct, as I believe them to 
be, two questions seem to suggest themselves — first, did Captain 
Sprye render any important or considerable service to Sir Thomas 
Beynell, beyond the mere fact of informing him that there was 
a will of Mr. Henry ReyneU, under which Sir Thomas Beynell 
took valuable interests, whatever may have been the worth or merit 
of a service of that simple kind ? a question which must, I think, 
be answered in the negative — secondly, what are we to think of the 
course of conduct pursued towards Sir Thomas Beynell by 
Captain Sprye and his solicitor, Mr. Yonge, during the interval 
between the time when Capt. Sprye learned the existence of the 

[ ♦671 ] *will and the time of Sir Thomas Beynell's execution of the 
impeached deed of conveyance in July, 1843 ? In considering this 
second question we should probably proceed at once to that instru- 
ment itself, which I have already read — a deed which, if its nature, 
foundation, and intention are to be collected merely from its 
language and contents, is simply voluntary, purely gratuitous. It 
does not mention or indicate that Sir Thomas Beynell had employed 
Capt. Sprye, or owed him money, or was or had at any time been 
liable to be sued by him at law or in equity ; nor does it bind, or 
profess to bind him by covenant or otherwise to take any proceed- 
ings on the account or for the benefit of Sir Thomas Beynell, or to 
render Sir Thomas Beynell any services whatever. I may also 
observe, that the connection by marriage which it mentions — a 
connection not proved or not otherwise proved, must have been 
slight or distant, if there was any at all ; for though the connection 
is stated on the part of Capt. and Mrs. Sprye to have been con- 
stituted by consanguinity between that lady and Sir Thomas 
Beynell, there is no suggestion nor any probability that either of 
them was descended from any great-grandfather or great-grand- 
mother of the other. Indeed, in a letter to Mr. Williams Beynell 
of the 16th of April, 1843, Capt. Sprye speaks of his own son's 
"descent from the old Devonshire branch of the family of Beynell " 
" by matches of two or three centuries back, but nothing connected 
with the branch from which Mrs. Williams Beynell descends and 
represents." It seems, moreover, that previously to the year 1835, 
there had been no acquaintance whatever between Sir Thomas and 
Lady Elizabeth Beynell or either of them, on the one hand, and 
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Capt. and Mrs. Sprye or either of them on the other, and that if rkynell 
there was any intimacy it began in or after April, 1848: still, if the spkte. 
deed was not founded on an improper consideration, was not turpi 
ex c(jMsd, was intended *by Sir Thomas Beynell to be in substance [ *672 ] 
what it appears on the face of it to be, and was fairly obtained 
from him, it would be impossible to give relief against it. But 
how do those two or three circumstances stand ? They stand as I 
now proceed to mention — first saying, however, though perhaps 
superfluously with reference to the expressions ** improper con- 
sideration " and '' turpi ex causii^'* that notwithstanding the 
solemnity and force which the law ascribes to deeds, and all the 
strictness with which in general it prohibits the introduction of 
extrinsic evidence to prove that an instrument goes beyond, or does 
not fully contain, or incorrectly exhibits the terms of the contract, 
which it was written and signed for the purpose of expressing or 
recording, the rule is settled, (and not merely in courts of equity,) 
that a deed ex facie just and righteous, may be vitiated and avoided 
by alleging and adducing extrinsic evidence to prove that it was 
founded on a consideration, or had a view or purpose contravening 
law or public policy ; nor would I mention the well-ltnown case of 
Collins Y. Blantei-nil), but for the sake of referring, as I pass, to 
the very useful note appended to it in Mr. John Wm. Smith's 
collection. 

Besides the conveyance of July, 1848, there are in evidence two 
deeds, each of the same date with that. All were executed in July, 
1843, two of these are produced, the other is proved by an admitted 
copy, one of the two produced is the conveyance just mentioned, 
which the decree declares void. The deed proved by the admitted 
copy is a power of attorney from Sir Thomas Reynell to Capt. 
Sprye. The remaining deed produced is a deed of covenant to 
indemnify from Capt. Sprye to Sir Thomas Reynell. Not however 
so was the first intention of Mr. Yonge and Capt. Sprye, by whom, 
or by Mr. Yonge, as Capt. Sprye's solicitor, which is the *same [ *673 ] 
thing, it seems to have been meant originally, if I draw a correct 
inference from the papers which I have seen, that there should be 
only two instruments, embracing, however, the objects of the three 
actual deeds, but in a form differing, and a mode varying from 
them. 

(His Lordship read the power of attorney and deed of indemnity: 
The former of these documents was a deed poll, dated the 15th of 
(1) 2 Wilson, 341 ; I Sm. L. 0. 
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Retnbll and read the will and communicated the contents, so far as his 

Sprye. memory enabled him, to Capt. Sprye. On the following day, 
namely, the 22nd of April, Capt. Sprye, who seems to have then 
been engaged in composing for publication a genealogical work, 
wrote to Sir T. Beynell making some inquiries as to his pedigree, 
and in that letter he alludes to the fact of his having made some 
discovery, which, though it could not, so far as he could discover, 
enable him to benefit Sir T. Beynell himself, yet might enable him 
to benefit his heir. Sir T. Beynell appears to have answered this 
letter on the 26th of April, but from some cause, which is not 
material to inquire about, the answer did not reach Capt. Sprye till 

[ ♦693 ] 'the 8rd of May, previous to which date he had again addressed 
Sir T. Beynell by a letter dated the 29th of April. This letter we 
may well treat, so far as this suit is concerned, as the opening of a 
negotiation which led to the agreement contained in the letter of 
the 1st of June and so eventually to the execution by Sir T. Beynell 
of the impeached deed of conveyance. This letter of the 29th of 
April, so far as it is material now to consider it, is as follows ; after 
informing Sir T. Beynell that he was about to prosecute his 
genealogical studies for the purpose of practising at the Bar of the 
House of Lords in Peerage cases, he proceeds thus : '' The Beynell 
family, I take particular interest in collecting a complete history of, 
for print, and it has been in making researches for it through my 
record searches, in the several depositories of public records, that I 
discovered what I conceive to be the means of benefiting your 
heir-at-law. Since I wrote you, I have employed my clerks in still 
further investigating the matter, and to see if it was not possible to 
do the benefit to you instead of the other party. It is, as all these 
things are, doubtful, and can only be tested by legal proceedings, 
the result of which may give nothing, and may gain something 
considerable. Now almost all men are frightened at the idea of law 
proceedings to recover property, and consequently a system has 
grown up among men of business of conducting such cases on the 
arrangement that no law expenses are paid, unless success attend 
the proceedings, in which case they are first paid out of the money 
recovered, and the party conducting the proceedings and furnishing 
the information is allowed for his compensation half of what is 
recovered, which is also to satisfy him for the risk of paying the 
law expenses without perhaps succeeding. I have mentioned 
briefly to a legal man the case, and mode in which I consider I 

" ♦esi ] have discovered a way to benefit your heir-at-law ; he has not *yet 
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given me a decided opinion, but from what he observed, I consider Retnell 
my belief strengthened. He said, that if he fomid what I stated to spbtk. 
him to be borne out by documents, he would undertake the case 
legally on the usual arrangement as above. There is a but faint 
chance that the discovery can be made to benefit you, and as 
whether for you or your heir-at-law's benefit, it will be necessary to 
institute legal proceedings, will you say if you will be content that 
it shall be done under my direction and control on the foregoing 
plan ; that if you are benefited nothing, you pay nothing, and the 
lawyers lose their expenses and labour ; and if you are benefited, 
you allow half of what may be gained to you, to them, for their 
risk and remuneration ? I shall be glad to hear from you at your 
leisure on this point.'* 

Looking then to this letter as the basis of the subsequent treaty, 
the question is, whether it contains any untrue statements 
calculated to mislead Sir T. Beynell, for if it does, and if they were 
known to Capt. Sprye to be inconsistent with truth, and were in 
any degree calculated to influence the mind of Sir T. Beynell, they 
will render invalid all the subsequent negotiations based on them. 

Now after fully considering this part of the case, I feel bound to 
conclude that in this letter Capt. Sprye was misleading Sir T. 
Beynell on more than one point ; he was misleading him on the 
subject of what he represents to be the usual course among men of 
business in conducting litigation, that is, that the parties for 
whose benefit it is conducted, should be indemnified from costs, 
and then should give up half the property recovered as a compensa- 
tion or reward to the party carrying on the proceedings. Capt. Sprye 
distinctly states that this is the usual practice, and so states it as 
evidently to imply *that it is both a lawful and an honourable [ *695 ] 
practice. But though this is contrary to the fact, yet it may be 
said, perhaps Capt. Sprye might have supposed he was only stating 
the truth. Let us see how that is ; Capt. Sprye not only states the 
practice to be usual and impliedly honourable, but he says that he 
had mentioned it to a legal man who had said he would, if 
Capt. Sprye's representations on the subject of Sir T. Beynell's 
rights were borne out by the documents, undertake the case 
legally "on the usual arrangement as above." I quote the 
very words. 

This amounts impliedly to a representation, first, that the person 
designated '' the legal man," had represented the arrangement as 
usual ; and secondly, that he had undertaken to act on it. Who 
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Reyksll then was that legal man? Mr. Yonge was then Capt. Sprye's 
Sprye. solicitor; and Capt. Sprye in his first answer says that if Mr. 
Yonge was not the person referred to as the legal man, he does not 
know who it was. It is true that in the second answer, he says he 
thinks the person intended as the legal man was his clerk Mr. 
Mitchell, bat that cannot be, for in the first place the legal man 
according to the letter had said that he would on certain con- 
tingencies, undertake the case legally, that is, professionally, and 
this shows that the legal man must have been an attorney or 
solicitor, whereas Mr. Mitchell was a mere clerk or assistant to 
Capt. Sprye, aiding hira in his genealogical inquiries — who could 
not, if he would, have conducted the case professionally — and, 
secondly, the legal man is represented as having said that if he found 
what Capt. Sprye had stated to him was borne out by documents, 
he would undertake the case. This is altogether inapplicable to 
Mitchell. There were no documents except the will, and that had 
been communicated by Mitchell himself to Capt. Sprye, and of 
[ •fisfi ] course therefore was not a matter to *be communicated by Capt. 
Sprye to Mitchell. Clearly, therefore, this allusion in the letter 
to a legal man, must have been altogether unfounded, or else it 
must have meant to represent that Mr. Yonge had agreed to under- 
take professionally the conduct of the law proceedings necessary 
for enabling Sir T. Beynell, or his heir, as the case might be, to 
obtain the property on the terms that he represented as the usual 
terms, namely, that Sir T. Reynell was to incur no costs, and that 
Mr. Yonge should, if the suit should be successful, receive one half 
of the property recovered by way of payment for his services ; but 
that if nothing should be recovered, then he should himself bear 
all the costs. With such a representation, Sir T. Beynell, supposing 
him to place reliance on its accuracy, might well think that the 
most prudent plan for him to pursue would be to follow the course 
thus considered both by Capt. Sprye and Yonge to be the most fair 
and usual in similar cases, that is, to enter into the agreement 
contained in his letter of the 1st of June. 

Let us now consider, whether on the evidence we can believe 
that Mr. Yonge had in fact made the statement to Capt. Sprye 
which the letter says he made ; that is, did represent the proposed 
terms as being the usual mode of conducting litigation, and did 
offer himself to undertake the business on those terms. 

(After reading and commenting on the documentary evidence 
bearing on that part of the case, his Lordship continued :) 
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We have thus a negotiation opened between Gapt. Sprye and Sir Rkynell 
T. Beynell, founded ou what I consider to have been misrepresenta- spiIyb. 
tion, necessarily leading Sir T. Beynell to believe that the basis on 
which Capt. Sprye *proposed to conduct the litigation for the [ *^^^ ] 
benefit of Sir T. Beynell, was fair and usual, and that in the 
ordinary intercourse between Capt. Sprye and his solicitor, the 
latter had so treated and was ready to act on it. 

Patting, then, this construction on what had passed between the 
parties, I am of opinion that the original negotiation was founded 
on what must be treated in this Court as a fraudulent misrepresenta- 
tion ; and that for however long a time the negotiation afterwards 
continued, and into whatever ramifications it afterwards extended, 
the original vice continued to taint it, and that Gapt. Sprye 
can never claim the benefit of any deed or instrument founded 
on it. 

In these remarks 1 have proceeded on the assumption, that the 
impeached deed was, in fact, founded on the previous letters to 
which I have adverted. It is, I think, impossible to come to any 
other conclusion. I am aware that the terms of the conveyance, 
as it was eventually executed, differ in several material particulars 
from those originally contemplated, but the circumstances of 
the case satisfy me that Sir T. Beynell, though probably not 
unaware, to some extent, of the change made in the form of the 
deeds, yet executed them in the full belief that he was sub- 
stantially carrying into effect the proposal originally made to him. 
I do not pursue this part of the case, which my learned brother has 
so fully investigated. 

This then being my opinion ; being, as I am, satisfied, that Sir 
T. Beynell was induced to execute the impeached deed on the 
representation that the proposal to divide the produce of the litiga- 
tion was one emanating from Yonge, and on which he had been 
ready and had offered to act, it would perhaps be enough for me to 
leave the *case here ; for where a party has induced another to act [ *698 ] 
on the faith of several representations made to him, any one of 
which he has made fraudulently, he cannot set up the transaction 
by showing that every other representation was truly and honestly 
made. But I feel it my duty to follow this inquiry further, lest I 
may have taken too strong an impression from the single point to 
which I have yet adverted. 

Let me suppose then that there was, on this head, no wilful mis- 
representation ; that what Gapt. Sprye stated to be the usual 

B.B. — VOL. XCI. 17 
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Reynkll practice and to be approved by Mr. Yonge, really was so, or at all 
spryb. events was believed to be so, by Capt. Sprye, and that he continued 
in that belief up to the time when the conveyance was executed. 
Was there any other representation contained in the letter of the 
29th of April and in those which followed inconsistent with truth 
and calculated to mislead Sir T. Beynell? 

(After referring to the evidence bearing on this point his Lordship 
said:) 

The result of all this is, that Capt. Sprye having received from 
Mr. Llewellyn the information in question, but not entirely trusting 
to its correctness, it occurred to him very naturally to send to the 
Prerogative Office in order to learn whether any will of Henry 
Beynell was there to be found, as it must be, if the story told by 
Mr. Llewellyn was true. He accordingly sent Mr. Mitchell his 
clerk to make the inquiry on the 21st of April. Mr. Mitchell found 
the will, read it, reported its contents, so far as his memory served 
him, to Capt. Sprye. Capt. Sprye does not anywhere say that 
Mitchell's report of its contents was not substantially accurate, and 
I must consider it clear that it was so, at least to the extent of 
[ *699 ] apprising Capt. Sprye *that the testator's daughter was referred to 
in the will, in terms which clearly showed her to be illegitimate, 
that she was made tenant for life with remainder to her children, 
and that if she died without issue, the property would go either to 
Sir T. Beynell himself or to some branch of his family. I do not 
believe that at this time, nor indeed until some weeks afterwards, 
it was understood by Capt. Sprye that Sir T. Beynell had an absolute 
indefeasible interest in the property, subject only to the life interest 
of Mrs. Williams Beynell, and the chance of her having a child. 
I believe and shall assume, that at this time, and until the middle 
of the following month of June, Capt. Sprye believed that unless 
Sir T. Beynell survived Mrs. Williams Beynell, he could never take 
any interest in the property, but that it would, on her death without 
issue, go to the person who should then fill the character of heir-at- 
law either of Sir T. Beynell himself, or of his late elder brother. 
Sir Bichard Lyttleton Beynell — probably he did not distinctly 
understand which. 

In addition to the knowledge thus acquired, Capt. Sprye certainly 
knew, as appears from his letter to Mrs. Williams Beynell of the 15th 
of April, that Mrs.Williams Beynell had been married since 1821, and 
Miss Scully's letter to him of the 25th of April had informed him 
that she had no children — and he would therefore naturally treat 
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the chance of her having issue as a matter not worth much atten- rrynbll 
tion. Capt. Sprje had in two letters written before that of the spryb 
29th of April, namely, one on the 16th, and the other on the 22nd, 
the day after the will had been seen, hinted to Sir T. Reynell the 
possibility of his being able to benefit either him or his heir, but he 
had not entered into any particulars. 

So matters stood when Capt. Sprye wrote the letter *of the [ '700 ] 
29th of April, which, as I have already stated, I consider to be 
the basis of all that followed. 

The impression which this letter was calculated to make on the 
mind of Sir T. Beynell, as to the mode by which Capt. Sprye had 
obtained the knowledge of what was to benefit Sir Thomas Beynell 
or his heir-at-law, was certainly very far from correct. Sir Thomas 
Beynell would naturally understand from it, that Capt. Sprye's 
clerks, or as he calls them his record searchers, had, in the progress 
of their genealogical researches, accidentally discovered something 
which would benefit Sir T. Beynell or his heir ; the truth being that 
the record searchers had nothing whatever to do with the discovery, 
except that Mr. Mitchell (Capt. Sprye's clerk) having been told by 
Capt. Sprye to go to the Prerogative Office, and there look for the will 
of Henry Beynell, who died in December, 1824, went accordingly, 
and found that administration with the will annexed had been 
granted in March, 1825, to Mrs. Williams Beynell. Then the letter 
goes on as follows : '' Since I wrote you, I have employed my clerks 
in still further investigating the matter, and to see if it was not 
possible to do the benefit to you instead of to the other party." 

I find it impossible to consider this as being consistent with the 
truth. Capt. Sprye had not nor could have employed his clerks in 
endeavouring to see if it was not possible to benefit Sir Thomas 
Beynell instead of the heir. I give Capt. Sprye credit for his state- 
ment, that at this time he thought the property would go to Sir 
Thomas Beynell, only in the event of his surviving Mrs. Williams 
Beynell, and that, if he should die in her lifetime, it would go to 
some distant heir — he might therefore truly say to Sir Thomas 
Beynell that it (that is to say) the question whether the benefit would 
go to Sir *Thomas Beynell or to the heir, was doubtful. But what [ *70i ] 
could he mean by saying that it could only be tested by legal pro- 
ceedings ? If he meant, as the context seems to import, that the 
question between Sir Thomas Beynell and the heir could only be 
tested by legal proceedings, it was evidently a statement which 
Capt. Sprye could not have made honestly, for he knew, or thought 

17—? 
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Kkynkll he knew, that whether the right should enare to the benefit of the 
Spwtb. one or the other depended not on any legal proceedings, bat on the 
mere fact whether Sir Thomas Beynell shoald or should not 
survive Mrs. Williams Beynell. If on the other hand, he meant 
to represent that legal proceedings would under all circumstances 
be necessary, in order to recover the property, whether for Sir 
Thomas Beynell himself, or for the heir, then also he was making 
what he could hardly have supposed to be a correct representation 
of the effect of the will. He had not at that time any suspicion 
as to the genuineness of the will. The title of Mrs. Williams 
Beynell for her life was therefore unassailable, as was known to 
Capt. Sprye, and he must also have known that at her death no 
legal proceedings would be necessary, on the part of the person 
then becoming entitled, whether that person should be Sir Thomas 
Beynell or the heir, unless indeed the right then certainly accruing 
to the one or the other should be wrongfully disputed by some 
third person, which there was no reason whatever for supposing 
would be the case. I am aware that in subsequent letters Capt. 
Sprye refers to a bill of discovery, calling on the tenant for life to 
set out an account of the property, as being the only legal pro- 
ceeding then immediately necessary, but it is obvious that this 
is not the suit which Capt. Sprye had by his letter of the 29th of 
April meant Sir Thomas Beynell to understand as being eventually 
necessary. He had by that letter evidently intended Sir Thomas 

[ *702 ] Beynell to understand that the costs to be incurred ^would, or 
might probably be to an extent at which reasonable men might be 
frightened, and that they were costs to be incurred in recovering 
the property. His language is this — "Now, almost all men are 
frightened at the idea of law proceedings to recover property, and 
consequently a system has grown up," and so on. It is plain, 
therefore, these were not the costs of the bill of discovery afterwards 
suggested, and which Capt. Sprye in his letter of the 10th of May 
says, would not amount to 201. That Sir Thomas Beynell so 
understood Capt. Sprye is plain from his letter of the 1st of June, 
which contains the agreement to give half the property. He there 
says (referring to several different proposals for division which had 
been made), '* I feel satisfied that the first proposed arrangement, 
whereby I meant to engage to give up the half of the property 
recovered, subject to no law expenses, either on success or failure of 
the suit, is the best for me to pursue, and I therefore agree to it.*' 
Capt. Sprye must therefore have been aware that Sir Thomas 
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Beynell supposed from what had passed between them that the Reynell 

subject about which they had been treating was property to be sprVe 

recovered or not to be recovered in some suit at law or in equity, 

according as success or failure might attend that suit. This was in 

truth the only reasonable construction to be put on the language of 

the letter of the 29th of April. Capt. Sprye must have intended 

that this construction should be pat on it, and Sir Thomas BeyneU's 

letter of the Ist of June showed plainly to Capt. Sprye that he did 

in fact so understand it, and I consider, therefore, that this was 

a second misrepresentation, making void all the subsequent treaty 

founded upon it. 

But, thirdly, suppose that this was not so, — suppose, however 
unaccountable it may be, that Captain Sprye really was so ignorant 
of the rights of Sir Thomas Reynell *as to have supposed not only 1^ *^^^ ^ 
that they were contingent, depending on his surviving Mrs. Williams 
Beynell, but also that they could only be eventually established by 
doubtful and expensive litigation; yet, I am satisfied that these 
errors were afterwards cleared up — that Capt. Sprye acquired the 
knowledge of the true nature of Sir Thomas Reynell's rights, and 
that nevertheless having done so, he suffered Sir Thomas Beynell 
to continue in ignorance as to the nature of his interest, and to con- 
tinue the negotiation on the footing of that interest being such as 
Capt. Sprye had originally represented it. I assume, that at the 
time when the negotiation was opened and for several weeks after- 
wards, Capt. Sprye fully believed that Sir Thomas Beynell would 
take no interest himself, unless he survived the tenant for life ; it 
was therefore no fraud in him to represent to Sir Thomas Beynell 
that the nature and extent of his interest were such as he supposed 
them to be. But having made such a representation, and knowing 
that Sir Thomas Beynell was negotiating on the footing of his 
interest being such as it had been represented to him, Capt. Sprye 
was, on the most obvious principles of justice and fair dealing, 
bound as soon as he discovered his mistake, as soon as he found that 
the interest of Sir Thomas Beynell was much more valuable than he 
had described it, to explain the mistake to Sir Thomas Beynell, so 
as to enable him, if he should think fit, to put an end to the pending 
treaty. 

That this was not done is, I think, apparent from all the cir- 
cumstances of the case. Mr. Stinton*s opinion, which was obtained 
on the 15th of June, stated, as of course it must state, that Sir 
Thomas Beynell had a vested remainder in fee expectant on the 
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Reynell life estate of Mrs. Williams Beynell, and subject to certain contin- 
6PBTB. g6nt estates known by all parties to be interests which *might 
[ *704 ] practically be disregarded as being of no value whatever. 

Capt. Sprye says in his first answer that this opinion was 
communicated to him on the 16th of June, and that he was then 
for the first time informed what tlie interest of Sir Thomas Bey- 
nell in the estate was. In his second answer he says, a copy of 
the opinion was sent to him, unaccompanied by any note or other 
memorandum, and he denies that he then fully understood the 
nature of Sir Thomas Beyneirs rights. This denial, it will be 
observed, is made in very guarded terms; he only says that he 
did not then fully understand what Sir Thomas Reynell's rights 
were, but in his former answer he had said that he was then first 
informed of what the interest of Sir Thomas Reynell was. 

Now, taking the two answers together, the reasonable inference 
appears to me to be, that Capt. Sprye at this time, by means 
of the opinion of Mr. Stinton, had at least ascertained that the 
interest of Sir T. Beynell was far more valuable than it had been 
originally supposed to be, and so that he had led Sir T. Beynell 
into a treaty on an erroneous representation as to his rights. 
Under these circumstances it was the bounden duty of Capt. Sprye 
immediately to put Sir T. Beynell on his guard, to explain to 
him that he had up to that time unintentionally misled him, 
that consequently he was free to disregard all that had been done 
up to that time, treating it as having been founded in error. Did 
he do this ? Nothing of the sort. On the contrary, I find that 
on the 16th of June, after he had got the copy of Mr. Stinton's 
opinion, he wrote along letter dated on that day at 10 o'clock p.m. to 
Sir T. Beynell, in which he does not even state that the opinion 
had been obtained; he says, indeed, that he has had on his 
[ *705 ] desk the *ca8e which had been submitted to counsel, hoping that 
he. Sir T. Beynell, might look in and see it. But this could hardly 
have been the case with the opinion, for what had been sent to 
him was, as he states, merely a copy of the opinion. At all events, 
though he writes a long letter, many passages in which satisfy 
me that he had then seen the opinion, and, to a great extent, 
understood its import, yet he does not give any hint to Sir T. 
Beynell as to how much more beneficial an interest he pos- 
sessed according to the opinion of Mr. Stinton than had been 
originally represented by Capt. Sprye in the letter of the 29th of 
April. 
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I cannot but consider the omission, immediately and at once betmell 
to call Sir T. Beynell's attention to the eflfect of the opinion, as speyb. 
affording very cogent evidence that he never intended to set him 
right as to the real nature of his interest. If he did not at once 
put him on his guard when he wrote to him at great length as 
soon as he got the opinion, what reason is there for supposing 
he would do so afterwards? I can discover none. There is no 
evidence of his having done so. The probability, as he did not 
do so at first, is, that he would not do so afterwards, and I think 
that in the subsequent correspondence I discover satisfactory, 
I might say irresistible, proof that no such communication ever 
was made to him. I allude particularly to the letters which passed 
between Capt. Sprye and Sir T. Beynell in the month of March 
following, that is, March, 1844 (i). 

(After reading and commenting on this part of the correspon- 
dence, his Lordship said :) Let us here pause and consider what is 
the necessary inference from these letters. The problem to be 
solved is this : Did Capt. Sprye before he obtained the conveyance 
of the 15th of July, 1848, explain to Sir T. Beynell that in his 
•former letter he had made to him an erroneous representation as [ *^^** 3 
to his rights ; had represented that to be contingent and precarious 
which he had since discovered to be vested and certain — had led 
him to suppose that the benefits possibly to accrue to him, could 
only be recovered through the means of expensive legal proceed- 
ings of doubtful result ; whereas in fact he would, on the death, 
without issue, of Mrs. Williams Beynell, succeed naturally and 
without any law proceedings at all to the wliole of the property ? 
This I say is the question to be solved — and surely there can be no 
doubt as to the answer. The letter of the 11th of March is abso- 
lutely irreconcilable with the notion that Sir Thomas Beynell was 
aware of the real nature of his rights. There is no meaning in the 
passage about his being ready to withdraw when Capt. Sprye 
should find there was no hope of success, if we are to believe that 
he knew the property would regularly, without any litigation or 
controversy, devolve on him when Mrs. W. Beynell should die. 
The letter is well consistent with the hypothesis that Capt. Sprya 
allowed Sir T. Beynell to proceed all along on the notion that his 
rights were such as he Capt. Sprye had originally represented 

(1) An epitome of the whule corre- ship^s view of the false impression 

spondence is given in the report in which these letters were calculated and 

8 Hare, but for the purpcise of this intended to pi"oduce in the mind of Sir 

report it is sufficient to state his Lord- T. fieynell. — O, A,, S. 
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Beykell them — it is irreconcilable with the supposition that he had at any 
Spbyb. time explained to him the real nature of these rights. 

It only remains to add, that on receiving this last letter, Gapt. 
Sprye still keeps up the same delusion which he had previously 
created. Instead of saying, as he was bound to do, "What do you 
mean by hope of success? There is no doubt or difficulty on the 
subject — it is quite certain that when Mrs. Williams Reynell dies, 
we shall succeed to the estate, that is to say, you to one half and I 
to the other;*' instead of saying this, or to this effect, he keeps up 
the delusion, treats the offer made by Sir T. Reynell to drop the pro- 
[ ♦707 J ceedings, as *a friendly proposal, but to which he could not listen, not 
because it was (as in truth it was) absurd and founded on ignorance 
of the real nature of his interests, but because he, Capt. Sprye, 
''was not of a turn of mind accustomed to yield to difficulties !*' 

On these grounds then I come to the conclusion, that some 
time before the execution of the conveyance, probably on the 16th 
of June, Capt. Sprye ascertained that Sir T. Beynell had an 
absolute indefeasible interest in the property in question, to recover 
which, no legal proceedings whatever would be necessary, and that 
he nevertheless kept Sir T. Beynell in ignorance of what he had 
so found out, and allowed him to proceed on the erroneous notion 
of his rights, as they had been originally represented by the 
letter of the 29th of April, and those which immediately followed. 

I have thus arrived at the conviction, that in three distinct 
respects, Capt. Sprye misled Sir T. Reynell in the treaty which 
ultimately led to the execution of the deed of conveyance of the 
15th of July, 1843; first, by representing to him that the pro- 
posal to share the property was one usual among men of character, 
and one on which Mr. Yonge had proposed to act ; secondly, by 
leading him to believe that the benefits to be obtained for him 
or his heir, could only be so obtained, if at all, through the medium 
of doubtful and costly litigation ; and thirdly, by not explaining 
to him, after Mr. Stinton's opinion had been obtained, that his 
interest was not contingent as he had originally described it, but 
an absolute indefeasible interest subject only to the chance of 
Mrs. Williams Reynell leaving issue. 

Every one of tliese considerations would be material ingredients 
''OS ] towards enabling Sir T. Reynell to form his * judgment as to 
whether he should or should not accede to the proposal of Capt. 
Sprye. If he had not received what was equivalent to an assur- 
ance that Mr. Yonge considered the proposed division of the 
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property as the usnal course of conducting business on such Ketnell 
occasions, and if he had not been led to suppose that his interest sprye. 
was contingent, depending on the chance of his surviving Mrs. 
Williams Eeynell, and then only to be recovered by expensive 
and doubtful litigation, it may well be that he would not have 
acted as he did ; perhaps he might, perhaps he might not. But 
this is a matter on which I do not feel called upon or indeed at 
liberty to speculate. Once make out that there has been anything 
like deception, and no contract resting in any degree on that 
foundation can stand. It is impossible so to analyze the operations 
of the human mind as to be able to say how far any particular 
representation may have led to the formation of any particular 
resolution, or the adoption of any particular line of conduct. No 
one can do this with certainty, even as to himself, still less as to 
another. Where certain statements have been made, all in their 
nature capable, more or less, of leading the party to whom they 
are addressed, to adopt a particular line of conduct, it is impossible 
to say of any one such representation so made, that even if it had 
not been made, the same resolution would have been taken, or the 
same conduct followed. Where therefore in a negotiation between 
two parties, one of them induces the other to contract on the faith 
of the representations made to him, any one of which has been 
untrue, the whole contract is in this Court considered as having 
been obtained fraudulently. Who can say that the untrue state- 
ment may not have been precisely that which turned the scale in 
the mind of the party to whom it was addressed ? The case is not 
at all varied by the circumstance that the untrue representation, 
or any of the untrue representations, may in the *fir8t instance f *709 ] 
have been the result of innocent error. If after the error has 
been discovered, the party who has innocently made the incorrect 
representation, suffers the other party to continue in error and 
act on the belief that no mistake has been made ; this, from the 
time of the discovery, becomes, in the contemplation of this Court, a 
fraudulent misrepresentation even though it was not so originally. 

These are all principles of such obvious justice as to require 
neither argument nor authority to illustrate or enforce them, and 
the}' need but to l)e stated, in order to command immediate assent. 
The only question can be in each particular case, how far the 
facts bring it within the principle? I have already pointed out 
several particulars in which I think these principles apply to the 
present case ; and, therefore, without inquiring whether there are 
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Rbynbll or are not other instances of misrepresentation fatal to the case 
Spryb ^' Capt Spi-ye, I feel bound to say, that I concur with Sir James 
WiORAM in his conclusion, that the conveyance of the 15th of 
July was obtained by fraud, and so must be set aside. 

It would not be right tliat I should leave unnoticed an argu- 
ment much pressed at the Bar, and which carries with it a 
semblance of justice, but to which I have not felt it possible to 
yield my assent. It was said that during the whole of the nego- 
tiations Capt. Sprye not only left Sir Thomas Reynell at perfect 
liberty to consult his friends and professional advisers, but even 
on several occasions recommended him to do so. To a great 
extent this certainly was the case; and if the relief sought in 
this suit had rested on mere mistake, if Capt. Sprye had not by 
misrepresentations of fact, which I cannot treat as unintentional, 
led Sir Thomas Beynell to believe that his rights were different 
[ *7io ] from what in *truth they were, it may be that the argument to 
which I am now adverting would have prevailed. In such a case, 
perhaps, this Court might have considered that it was the folly 
of Sir Thomas Reynell to have acted without advice, and might 
have refused to assist any person who was so singularly little 
alive to his own rights. Qui vult decipif it is said, decipiatur. But 
no such question can arise in a case like the present, where one 
contracting party has intentionally misled the other, by describing 
his rights as being different from what he knew them really to 
be. In such a case it is no answer to the charge of imputed fraud 
to say, that the party alleged to be guilty of it recommended the 
other to take advice, or even put into his hands the means of 
discovering the truth. However negligent the party may have 
been to whom the incorrect statement has been made, yet that 
is a matter affording no ground of defence to the other. No man 
can complain that another has too implicitly relied on the truth 
of what he has himself stated. This principle was fully recognized 
in the case of Dobell v. Stevens {\), referred to by my learned 
brother in the course of the argument. 

The reasoning by which I have satisfied myself of the plaintiff's 
right to set aside the conveyance, also disposes of that part of 
the bill of Sir Thomas Beynell, in which he seeks to have the 
contract for the purchase of the other moiety delivered up and 
cancelled, and also of the cross suit. For, independently of all 
other objections to that contract, it is clear Capt. Sprye having, 
(1) 27 R. B. 441 (3 B. & C. 625). 
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by what I must consider as fraud, put Sir Thomas Beynell in the 
position of being the owner of a moiety instead of the entirety, 
could never deal for the purchase of that moiety. Such dealing 
is in truth but a continuation of the original *fraud, and on that 
short ground I am clearly of opinion that the contract of the 
14th of May, 1844, must be considered as having been obtained 
by fraud, and must be delivered up to be cancelled, and that the 
cross bill filed for the purpose of enforcing a specific performance 
of that contract was properly dismissed with costs. 

My learned brother has pointed out some trifling additions which 
ought to be made in the decree, but this does not go to the sub- 
stance of the case ; and we both therefore concur in the opinion 
that the costs of this rehearing must be borne by Gapt. Sprye. 



Betnell 
Spbtb. 



[•711] 



SPEYE V. REYKELL. 

(1 D. M. & G. 712—718; S. C. 19 L. T. 0. S. 81.) 

The plaintiff, in a cross suit, in which, as well as in the original suit, a 
decree had been made against him, with costs, moved for a further produc- 
tion of documents, (which had been, as he alleged, withheld from him by 
reason of untrue statements in the answer,) and for leave to file a supple- 
mental bill in the nature of a bill of review. The motion, as regarded the 
documents, was refused, with costs ; but, by consent, leave was given to 
file a supplemental bill, on the plaintiff depositing 502. The supplemental 
bill was filed, and, pending the bearing of the appeal in the original suit, 
the defendants moved that all proceedings against them for want of answer 
in it might be stayed till after the plaintiff had paid the costs of the motion 
(for non-payment of which he was in contempt), or otherwise that the time 
for answering might be enlarged. The time was enlarged for four weeks, 
without prejudice to an application to stay proceedings. After the original 
decree had been affirmed, with costs, the defendants moved that all pro- 
ceedings in the supplemental suit might be stayed until after the plaintiff 
should have paid the costs of the first-mentioned motion, and also of the 
original and cross suits (for non-payment of which last-mentioned costs he 
was also in contempt): Held, that* the motion was properly refused as 
ivgarded the latter costs, on the ground of acquiescence; but that, as 
regarded the former, the order ought to have been made. 

In pursuance of tbe leave granted by the order made on the 
hearing of the motion, reported ante, see p. 227, Capt. Sprye, on the 
15th of January, 1852, deposited 601. and filed a supplemental bill 
in the nature of a bill of review against Lady Elizabeth Reynell, 
Mr. Lawrence Walker, Mr. Arthur Walker, and Mr. Charles 
Wilson. 

Attachments had been sealed against Capt. Sprye for non-pay- 
ment of the costs ordered to be paid by bim by the original decree 
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Lord 
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Sprye of the 6th November, 1849, and by tbe order of the 20th of 

Rbykkll. November, 1851 (1). 

The time for answering the supplemental bill being about to 
expire, application was made to the Master in the supplemental 
suit on behalf of Lady Elizabeth and Mr. Lawrence Walker, and 
Mr. Arthur Walker, that the time for their answering might be 
[ ^718 ] enlarged for *six weeks after Capt. Sprye should have cleared his 
contempt for non-payment of the costs directed by the order of the 
20th of November, 1851, or for four weeks further time to answer. 
The Master refused the application with costs, thinking that the 
proper course was to apply to the Court. On the 2nd of March a 
motion was made on behalf of these defendants before Vice-Chan- 
cellor Parker, that all proceedings against them for want of an 
answer might be stayed until four weeks after Capt. Sprye should 
have paid to them the costs directed to be paid by him by the order 
of the 20th of November, 1851, or in case the Court should not 
think fit so to order, then that the applicants might have four weeks 
further time to answer. The plaintiff, Capt. Sprye, did not appear 
upon this application, of which short notice was given by special 
leave. The Vice-Chancellor made an order, giving four weeks 
further time, without prejudice to an application to stay the pro- 
ceedings in the suit. The Vige-Chancbllor mentioned as a reason 
for making no further order, that very short notice had been given. 
On the 8th of March a motion was made before Vice-Chancellor 
Parker in the supplemental suit, on behalf of the same parties, that 
all proceedings in that cause against the defendants, the Walkers, 
for want of their answers might be stayed until three weeks after 
Capt. Sprye should have paid to them the costs directed to be paid 
by him by the order of the 20th of November, 1851, and should 
have cleared his contempt, and that all proceedings against Lady 
Elizabeth Beynell for want of ^ her answer might be stayed until 
three weeks after the plaintiff should have paid not only those costs, 
but also all other costs in the causes of Reynell v. Spi'ye and Spi^e 

[ •TH ] V. Reynell^ for non-payment of which Capt. Sprye was *then in 
contempt, until he should have cleared his contempt. The Vice- 
Chancellor held that the payment of the costs was not by the 
order of November, 1851, made a condition precedent to be per- 
formed before filing the supplemental bill, and refused the motion 
with costs. Lady Elizabeth Eeynell, Mr. Lawrence Walker, and 
Mr. Arthur Walker, appealed from the decision. 

(1) See last case. 
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Mr, IJoifd, Mr. Malins, and Mr, Shapter in support of the appeal, Spryk 
[cited WihoH v. Bates (1) and other authorities there mentioned]. rktnkll. 

Mr, Bethell and Mr. Teirell, for Capt. Sprye : 

Xo precedent has been produced, in which proceedings *in a [ '715 ] 
supplemental suit have been stayed till the payment of the costs of 
the original suit. * * After leading the plaintiff to suppose that 
he could proceed, it was too late to turn round and seek to stay the 
suit. 

Thb Lord Justice Knight Bruce : 

This motion divides itself into two parts, namely, that respecting 
the general costs of the two suits of Reynell v. Sprye, and Spi-ye v. 
Reynell, in which a decree has been made, and that relating to the 
costs of the motion *in the month of November last. As to the [ '716 ] 
costs of the motion in November last, my original impression was 
against Lady Elizabeth Reynell and Messrs. Walker, Grant & Co., 
or at least against the latter, but the progress of the argument 
changed that impression. The motion was made in a cause in 
which Lady Elizabeth Beynell was a party, and relates to the 
subject-matter of that cause. It sought the production of certain 
documents for the purpose of a rehearing or an application for a 
rehearing, pending an appeal. It moreover asked leave to file after 
the decree a supplemental bill, and it made parties to that motion 
four gentlemen, describing them by the names of Messrs. Walker, 
Grant k Co. The Court, on that occasion, adjudicated without any 
consent I believe, as to this part of it, that Capt. Sprye who made 
the motion should pay the costs of it, that is, the costs of Lady 
Elizabeth Beynell and of these gentlemen, a direction forming part 
of the order which gave leave to him to file the present bill. Those 
costs not being paid the condition annexed to the order has not 
been fulfilled. The order not being complied with, my learned 
brother and myself are of opinion that as the subjects are so 
intimately connected together there is a right on the part of Lady 
Elizabeth Beynell, and on the part of two of the solicitors whom I 
have mentioned, parties to the present bill, to stay the proceedings 
under the present bill until those particular costs shall have been 
paid, namely, the costs given to Lady Elizabeth Beynell and to 
Messrs. Walker, Grant & Co., by the order of the 20th of November, 

1851. 

I 

(1) 45 R. B. 254 (3 My. & Cr. 197). 
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Spryb Nothing has taken place to waive the right to the payment of 

Rkynbll. those costs, for they have been claimed on every occasion. As I 
understand, they were claimed before the Master, and they were 
claimed on the application to the Vice-Chancellor Sir James Parker, 
f *717 J under * which he made the order now appealed from. With respect 
however to the general costs of the suits, Reynell v. Spi'ye and 
Sprye v, Reynell^ in which the decree was made, it is arguable 
whether a case of waiver has not been established, and therefore as 
to so much the Court will hear the reply. 

The Lord Justice Lord Granworth: 

What my learned brother has said represents precisely the view 
which I take. 

Mr. Lloyd, in reply : 

The defendants did not put in their answers on account of the 
appeal in the original suit standing for judgment. They did 
nothing which amounted to acquiescence, for no act or omission 
on their part was more applicable to one course of proceeding than 
the other. As to the costs of the motion, they were mentioned in 
the applications which the defendants made, because there was no 
appeal from the order upon the motion. The costs of the suit 
were not referred to, only because they were the subject of the 
tb m pending appeal. 

The Lord Justice Lord Granworth: 

My learned brother and myself are both of opinion that with 
respect to these costs, that is, the general costs of the suit — 
excluding the costs of the order of the 20th of November last — 
there has been that which amounts to a waiver on the part of 
Mr. Lloyd's clients. 

Suppose the application for time had been not for four weeks 
after any particular act to be done, but simply for four weeks 
further time to answer, that would have been a waiver of any right 
to stay the proceedings. This is not disputed. Now the actual 
[ ♦Tis J application was *to stay proceedings for want of answer until four 
weeks after a particular act was done ; that was not an absolute 
waiver ; it was no waiver of that particular act being done, but 
that particular act being done, the effect of the application was the 
same as if it had been simply an application for time. We think 
that the motion ought to be granted, with reference to the costs of 
the motion of the 20th of November last, and refused as to the 
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more extended applicafcion. As the application is to be partly spbtk 
granted and partly refused, the proper coarse will be that the reynell. 
order should be made without any costs in the Court below, and 
without any costs now. All proceedings against Lady Elizabeth 
Rejnell and the Messrs. Walker will be stayed until three weeks 
after the plaintiff shall have paid the costs given by the order of 
the 20th of November last. 

The Lord Justice Knight Bruce concurred. 



In re EICHAEDS. i852. 

(1 D. M. & O. 719-720; S. C. 21 L. J. Ok 739; 16 Jur. 508.) MarehSO, 

Where a petition for a oommiBsion of lunacy stated that the alleged Knight 

lunatic had been of unsound mind for upwards of thirty years, a cestui que j^^^ ' 

trust, under a settlement made during this period, was allowed to attend Cbanwobth, 

the execution of the commission, upon an undertaking to abide by such L.JJ. 

order as the Court might make as to any increased costs occasioned by the [ 719 J 
attendance. 

This was the petition of an infant by his next friend for leave 
to attend the execution of a commission de lunatico inquirendo. 
The petition stated that, by an indenture dated the 14th of 
January, 1842, the alleged lunatic had settled property upon trust 
for himself for life, with a limitation over to the father of the 
petitioner for life, and a subsequent limitation to the petitioner for 
life, with limitations over. The petition for the commission stated, 
that the alleged lunatic had been of unsound mind for thirty-five 
years past. The petitioner's father, who was a first cousin of the 
alleged lunatic, was dead, and the petitioner was apprehensive that 
his interests would be prejudiced unless he were permitted to be 
represented at the execution of the commission. 

Sir W. P. Wood and Mr. Locock Webb, in support of the 
petition, cited In re Nesbitt(\). 

Mr. Karglake, for the petitioner for the commission. * ♦ * 

The Lord Justice Knight Bruce : [ 720 1 

Speaking for myself, I should have been disposed, without the 
authority cited in support of the petition, to grant the prayer. My 
impression is, that as counsel I have attended the execution of 
a commission for the sole purpose of seeing that the lunacy was 
not carried back beyond a certain date, on behalf of perF^d 1 

(1) 2 Ph. 246. ^ade' 



£7* 
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In re 

RICIIAKDS. 



interested so far only. If the petitioner's next fiiend will under- 
take to abide by any order the Court may make as to any increase 
of costs that may be caused by the attendance at the inquisition, I 
am disposed to give leave to the infant by his next friend to attend. 
The lunacy is alleged to have existed for thirty-five years. 



The Lord Justice Lord Granworth: 

I consider that the order should be made on the undertaking 
spoken of by my learned brother being given. 

TJie uiideii^aking was given and the order made. 



1852. 

Apnl 1S», 20. 
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Lord 
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STUAKT V. LONDON and NOKTH WESTERN 
BAILWAY COMPANY (1). 



(1 D. M. & G. 721—736 ; S. C. 21 L. J. Ch. 450 ; 16 Jur. 531 ; 19 L. T. O. S. 99.) 

Heads of agreement were sigued by agents, on behalf of a Bail way Com- 
pany, which was soliciting a bill in Parliament for a branch line, and an 
opposing landowner. Among other stipulations, they provided that 40()/. 
per acre was to be paid ** for the land required '* in one set of parcels, other 
sums for the "land required" in other sets of parcels, and 1,000/. for 
depreciation of homesteads. On these heads being signed, the landowner 
withdrew his opposition, and the bill passed in July, 1 847. It limited the 
time for completing the line to five years from the passing of the Act. In 
September, 1847, the solicitors of the landowner sent to the Company the 
draft of a proposed and more detailed agreement, in order that such an 
agreement might be formally executed by the Company. After repeated 
applications to them to have the draft agreement returned, the Company*s 
solicitors, in October, 1848, stated that the matter was not pressing, as 
there was no present intention of making the line. In December, 1848, the 
Company's solicitors returned the draft agreement, so settled as to make it 
conditional on the formation of the railway. The landowner's solicitors 
immediately objected to this consti-uction of the heads of agreement ; and 
on the 30th of January, 1849, stated, that unless the Company were pre- 
pared to execute an absolute agreement, proceedings would be taken at once 
to compel the foi-mation of the line. In February, 1849, the Company 
expressed (by their solicitors) their intention to abide by the alterations in 
the draft agreement, and to accept service of any process. In July, 1850, 
the landowner filed a claim for specific performance : 

Held, that the agreement was not sufficiently definite to be enforced. 

That the delay was a sufficient answer to the suit. 

That the remedy by way of specific performance failed for want of 
mutuality, and by reason of an action at law affording complete justice. 

On the defendants undertaking to admit in an action that the heads of 
agreement were adopted under their corporate seal, the claim was dismissed. 

This was an appeal from the decree of the Master of the Bolls 



he 



the specific performance of the following written agreement 
^ (1) See ante, p. 151. 
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which had been entered infco on behalf of the late Marquis of Bute, stuart 
with Mr. Driver, as the agent of the London and North Western the Londom 

Railway Company. ^^ North 

/-I . Western 

The Company were, at the time of the agreement being signed, Railway 

soliciting an Act of Parliament, to enable them to construct the 

branch line mentioned in the agreement, and the Marquis was a 

petitioner against the bill. 

** Watford aiid DunsUMe Railway. [ 722] 

" Heads of agreement for the purchase of the Marquis of Bute's 
land required by the above railroad, 1st April, 1847. 

" No. 1. A. Nos. 97, 98, 93, 101, 102, and 103. 400Z. per acre 
for the land required, and the severed portions to south of railway, 
and lOOZ. in addition for making road. Passenger archway under 
the railway between Nos. 97 and 98, and right of footway alongside 
of river from archway to No. 103. 

" No. 2. B. Nos. 108, 108 a, 108 b, 109, 109 a, 109 b, 117. 
1,250/. per acre for "seven acres," extending from Love Lane to 
the street called North Street, and from the Hitchin Boad to the 
road to High Town, and the intervening roads to be measured in. 
If, under the powers which Lord Bute and the Company possess 
such intervening roads (except in front of the house built at the 
comer of Bute Street) cannot be stopped up, 1 ,300Z. per acre to 
be given for the above quantity, except all to the east of Bute 
Street. 

"No. 8. C. Nos. 125, 126, 129, 130, 187, and 138. 400Z. per 
acre for the land required ; the whole of 129 and 126 down to and 
inclusive of the proposed diversion of the road to the north side 
thereof. The diverted road to be thirty feet wide, and made in a 
good and substantial manner. The severed portions of 180 and 
137 to the north, and the whole of No. 138, to be taken at the 
same price. The footpath for the use of the miller, six feet wide, 
to be given along the south side of the river, and the mill-tail to be 
preserved, and a culvert for the overflow from the mill-head to the 
Bedford Boad, in its present course. 

"No. 4 D. Nos. 164, 166, 167, 169, 149, 158, 161, 163, 172, 
172 a, 174, 176. 250i. per acre for the land ♦required. 1,000/. for [ '723 
depreciation of homesteads. The road No. 166 to be preserved, 
and a road the width of the road 172 a to be given on the south 
side of the railway from 166 to 172 a. The roads Nos. 166 and *^26 ] 

172 a to be measured in and a road eighteen feet wide to be made 

B.R.— VOL. XCI. 1^ 
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Stuart on north side of railway from 160 to south-west comer of 168, in 

The Li>Ni>oN the place of 160. 

AND North «« ji^^q above prices refer to the quantities of land required for 
Railway the railway, and to the contents of the roads and severed portions 
which are respectively to be accurately measured. Lord Bute to 
have the first refusal of all severed lands purchased by the Com- 
pany, of other proprietors, when such severed lands adjoin his 
Lordship's property. The tithe rent-charge and land tax to be 
apportioned and borne by the Company. The Company to supply 
all necessary culverts for proper drainage, the same to be built by 
the Company, and also all necessary communications. The same 
prices per acre to be given for the adjoining portions, if required 

by the Company. 

(Signed) "Edward Driver, 

** Agent for the Railroad Company. 

'*T. COLLINGDON, 

" Agent for the Marquis of Bute. 
"Witness, William Gascoignb Roy." 

At the end of the agreement was a memorandum in these words: 

" It is expressly understood that all the premises comprised in the 
sections A., C, and D., are only held by yearly tenants, so that the 
Company shall have no other interests to negotiate for, and that 
the tenants of the cottages and gardens in section C. are considered 
to be monthly holdings, and those in section B. are in the hands 
of Lord Bute, and that all the tenants are commencing at 
Michaelmas." 
L 724 I Upon the execution of this agreement, the Marquis abandoned 

all further opposition to the bill, which received the Royal Assent 
on the 9th of July, 1847. 

By the 13th section it was enacted, that the powers of the Com- 
pany for the compulsory purchase of lands for the purposes of the 
Act should not be exercised after the expiration of three years from 
the passing of the Act ; and by the 14th section it was enacted, that 
the railway should be completed within five years from the passing 
of the Act, and that on the expiration of such period, the powers 
by that Act or the therein recited Acts granted to the Company, 
for executing the railway, should cease to be exercised, except as to 
so much of the railway as should then be completed. 

On the Ist of September, 1847, the Marquis's solicitor sent to 
the Company's solicitors a draft of a proposed more formal and 
Retailed agreement, with the following letter ; 
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** We Bend you herewith for perneal, on behalf of the Company* Btuabt 
a draft of this agreement, prepared to carry out the heads, signed tub London 
by Mr. Driver on behalf of the Company, and by Mr. CoUingdon '^w'^ctbrn" 

on behalf of Lord Bute. Mr. Driver will be able to supply par- Railway 

Company 
ticulars for the plan, without which the agreement could not be 

framed with a sufficient particularity." 

Afterwards the Marquis's solicitors applied to the Company's 
solicitors, as follows : 

** We beg to call your attention to these drafts, which we shall 
be glad to have approved at your early convenience. We are, &c., 
Boy & Co., 21st September, 1847." 

In the same month, letters were exchanged between *the [ *725 ] 
solicitors, on the subject of a plan which was to accompany the 
agreement. 

On the 11th of December, the Marquis's solicitors urged the 
Company's solicitors to complete the agreement, whereunto the 
latter replied as follows: 

" In reply to your letter of the 11th instant, we beg to say, we 
have no instructions on the subject of the agreement with the 
Marquis of Bute; and we apprehend that the bill now passing 
through Parliament, will have the effect of suspending all opera- 
tions upon the Luton and St. Alban's branch for the next twelve 
months. 14th December, 1847." 

The Marquis's solicitors replied as follows : 

" The agreement of which we sent you a draft, on the Ist September 
last, was identical in its provisions with the one signed by Mr. Driver 
on the part of the Company some weeks previously ; and what we 
are instructed by Lord Bute in all such cases is to take the usual 
course of getting an agreement in formal shape, sealed by the 
Company as soon as its Act is passed. We are not aware of any 
provision in the railway bill to which you refer, which can have 
the effect of delaying our completing this agreement ; and as it is 
Lord Bute's wish that it should not be delayed, and we are not 
aware that there is any reason why it should, will you, if you 
cannot urge any, be good enough to return us the draft approved 
at your earliest convenience, it having been in your hands (you will 
find) nearly four months. We are, &c., Roy & Co., 14th December, 
1847." 

To this letter the Company's solicitors replied as follows : 

*' We have misunderstood the purport of your note, ♦which we I '726 i 
supposed had reference to the completion of the purchase, and not 

18—2 
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Stuabt by which the Company must be held to have been subsequently 

The London bound, on the principle of the case of Edwards v. The Grand 

^esi'^rn" Ji^f^ction Railway Company (\), and others, which were decided on 

Railway the same principle. It is said that on this ground the interference 

of this Court is required ; but although that may give a title to 

relief in this Court, still the only relief which could be given on 

this ground would be to put the parties in the same situation as 

[ *734 ] ^jjgy ^Qj.Q jjj jjj ^jjQ ^j^gQ Qf \yeii) V. The Direct London and ^P&its- 

mouth Railway Company^ where, in point of fact, the Company, 
after the Act of Parliament had been obtained, entered into a 
contract binding themselves to adopt the contract entered into 
before the Company came into existence. That is the course which 
appears to me, and, I think, to my learned brother, proper to be 
taken, and will be the course that will do substantial justice in this 
case. It was agreed in the outset that the defendants would enter 
into any admissions or stipulations that might be necessary to 
enable the plaintiffs to raise the question at law ; and we propose 
to make an order upon the footing of this agreement. 

The Lord Justice Knight Bruce: 

Perhaps the time which the plaintiffs suffered to elapse after the 
passing of the Act of 1847, or (if no time before November, 1848, 
ought to count, then) after October, 1848, before they filed, in July, 
1850, the present claim, is fatal to it; but, assuming that not to be 
so, I am unable to view the case as one for specific performance. 

In the first place, if the parties were reversed, could the defendants, 
as plaintiffs, have obtained a decree for specific performance? This 
question may be material or immaterial, but against an affirmative 
answer to it, probably, the mere circumstance of the abandonment 
of the undertaking, for the purpose of executing which the land in 
question, or so much of it as in truth was proposed or agreed to be 
purchased, was so agreed to be purchased, would have formed an 
insurmountable objection. And it may perhaps be doubted whether 
to enforce specifically the terms, or any part of the terms of the 
document before us, that of the 1st of April, 1847, would not, in 
the actual condition of circumstances, be against public policy, or, 
in other words, contrary to law. 
[ 736 ] But, setting aside this point also, I am of opinion that the 

language of the document, in parts of it necessary to be construed 
and acted upon, if there is to be a decree of any kind for specific 

(1) 4;i R R. 265 (1 My. & Cr. 650). 
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I>erfonnance against the defendants, is too vague, too uncertain, Stuart 

t4x> obscure, to enable this Court to act with safety or propriety for the Londok 

any such purpose. For this, very possibly, the intention of the '^w&sTBwi" 

agents concerned, that a more formal document, not merely by Railway 
^* > J .7 Company. 

way of conveyance, but by way of contract, should be prepared and 
executed, may account. 

The plainti£fiB must, I conceive, be left to proceed at law as they 
may be advised ; they will have the benefit of the concession for 
facilitating their proceedings there, which the defendants have 
properly made by their counsel. I need scarcely add, that I think 
this conclusion perfectly consistent with what I did in the very 
different case of A/r. Haivkes, which was, I continue to be of opinion, 
rightly detennined, and with which, as determined by me, I consider 
Mr. Webb's case before my learned brother and myself, that is to 
say, the conclusion at which he and myself arrived on that occasion 
also clearly consistent. 

The undertaking was that, in the event of an action being, before ^^v ^* 
the end of Trinity Term then next, brought against the defendants 
by or for the benefit or under the direction of the plaintiffs, for the 
purpose of obtaining damages for the breach of the alleged agree- 
ment of the 1st of April, 1847, and such action being prosecuted 
with due diligence, the defendants would in such action, and for 
the purposes thereof, admit that on the 10th day of July, 1847, a 
deed was duly executed by the defendants, under their common 
seal, whereby they covenanted for ^themselves and their successors [ *7H6 ] 
with the late Marquis of Bute, his executors and administrators, 
that they would perform all agreements, if any, entered into 
previously to the 9th of July, 1847, by Edward Driver acting, or 
purporting to act as their agent for the purchase of any lands from 
the said Marquis to be taken by them for the intended railway, 
and for compensation to be made for any damage to be occasioned 
by the railway, in the same way as if such agreements, if any, had 
been duly entered into by them under their common seal on the 
day of the date thereof, and as if they had then been duly authorized 
by law to enter into such agreement or agreements. The defendants 
also consented to dispense with profert in such action. Upon this 
undertaking and consent the claim was dismissed, and any of the 
parties were to be at liberty to apply to the Court as there should 
be occasion. 
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1852, HAWKES V. The EASTERN COUNTIES RAILWAY 

Aar.^8.15. COMPANY. 

(1 D. M. & G. 737—762; S. C. 22 L. J. Ch. 77 ; 16 Jur. 1051.) 

[Affirmed in 1855, on appeal to the House of Lords, see Eastern 
Counties Railway Comjiany v. Hawkea, 5 H. L. C. 331.] 



mi. RODICK V. GANDELL (1). 

JuZl, I] 6. (1 ^- M- * ^' 763-783 ; revg. 12 Beav. 326.) 

1852. A Bailway Company was iDdebted to A., their engineer, who was greatly 

July 21. indebted to his banker : the latter having pressed for payment or security, 

A., by letter to the solicitors of the Company, authorized them to receive 

Lord ^Q money due to him from the Bailway Company and requested them to 

' ' * pay it to the banker : the solicitors, by letter, promised the banker to pay 

'- ^ him the money on receiving it : Held, that this did not amount to an 

equitable assignment of the debt. 

This was an appeal from the decision of the Master of the Bolls 
dismissing a bill filed on behalf of the bankers of the defendants 
Messrs. Gandell and Brunton. The question in the suit was, whether 
a letter written by these last named gentlemen to Messrs. Pinniger 
and Westmacott (also defendants in the suit), the solicitors of certain 
Bailway Companies from whom money was alleged to be due to 
Messrs. Gandell and Brunton, authorizing them to receive such 
money and to pay it to the bankers, and the solicitors having by letter 
promised so to do, constituted, as contended by the plaintiff, an 
equitable assignment to the bankers of the debt. The Master of 
the Bolls held that it did not, and the plaintiff now appealed to the 
Lord Chancellor. 

The judgment of the Lord Chancellor enters so fully into the facts 
of the case, that any further preliminary statement is rendered 
unnecessary. 

Mr. R. Palmer and Mr. J. V. Prioi\ for the plaintiff. 
r *7«4 ] They contended that the transaction in question constituted *a 

valid equitable assignment. * * * 

Mr. Roll and Mr. Selwyn for the defendant Pinniger (Messrs. 
Pinniger and Westmacott severing in their defence), and in support 
of the decison of the Master of the Bolls. * * ♦ 

] Mr. Bethell, and Mr. G. M. Gijard, for the defendant 

Westmacott. ♦ * * 

(1) Cited, In re Sheioard [1893] 3 Ch. 502, 507, 509, 69 L. T. 302, 
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Mr. FoUett and Mr. Kinglake appeared for the assignees of Kodick 
Messrs. Gandell and Brunton, who were bankrupts. Gakdbll. 

Mr. R. Palmer, in reply. 

[The arguments of counsel and the principal cases cited by them 18^2. 
sufficiently appear from the following judgment, which, on the con- "^"^^ ^^' 
sent of the parties to take the same, was delivered out by Lord 
Trcbo, subsequently to resigning the Great Seal] : 

This bill is filed in the name of the plaintiff, as the public officer 
representing a joint-stock Bank carrying on business at Liverpool 
under the firm of " The Liverpool Union Bank," and which 
Bank was a creditor of Gandell and Brunton for an amount 
of about 8,0O0Z. The defendants in the original bill were 
Pinniger and Westmacott against whom the relief is prayed, and 
Gandell and Brunton the debtors to the Bank ; and, by supple- 
mental bill, Charles Turner, George Long, and Charles Hutchins, [ *767 j 
"^the assignees nominated under a ^a< in bankruptcy issued against 
Gandell and Brunton, were made defendants. By the bill the Bank 
prayed that it might be declared that the Liverpool Union Bank was 
entitled to have the full benefit of two letters set forth in the bill, 
and respectively dated the 26th and 27th December, 1845, as an 
effectual charge by way of equitable assignment upon the debts due 
to Gandell and Brunton from the Railway Companies mentioned in 
the letter dated 26th December, 1845, for the purpose of securing the 
debt due to the Bank not exceeding 3,000i., and that Pinniger and 
Westmacott might be decreed to account for and pay either the sum 
of S,OOOZ. to the Bank, or the full amount of all sums received by them, 
or which without their wilful neglect they might have received on 
account of the debts due to the said Gandell and Brunton from 
the Bail way Companies to the extent of 8, 0002. 

The material facts stated in the bill were, that Gandell and 
Brunton, who were engineers, were indebted to the Bank repre- 
sented by the plaintiff, and that, to induce the Bank to forbear 
enforcing the payment of the debt, and also to pay other drafts, 
they agreed to give a charge by way of equitable assignment upon 
certain debts due to them from the several Railway Companies 
named in the bill ; that the defendants Pinniger and Westmacott 
were solicitors to the Railway Companies, and were employed about 
the settlement of the claims made by Gandell and Brunton and 
others against the Company, and that Pinniger and Westmacott, 
at the request of Gandell and Brunton, had agreed to concur in the 
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RoDTGK letters, which debt had since been paid by Oandell and Brunton. 
Gandelt^. And the assignees further insisted, that for want of notice to the 
Railway Companies, the documents were not available against the 
creditors under the bankruptcy. 

The correspondence set out in the bill and answers was admitted, 
and also certain proceedings and accounts relating to the Railway 
Companies who were debtors of Gandell and Brunton. 
[ 7^M Some parol evidence was also given by Watson the clerk of 

Gandell and Brunton, by Broughall the secretary to one of the 
Railway Companies, and by Samuel Shuttleworth a clerk of 
Pinniger and Westma>cott ; but according to the view that I have 
formed of the case, it must be decided upon grounds wholly 
irrespective of that evidence, which therefore it is not necessary to 
detail. 

The case was heard before the late Master of the Rolls, who 
held that the Bank had failed to establish that any such equitable 
assignment had been made, of which the declaration was prayed, 
and he decreed that the plaintiff's bill be dismissed with costs as 
against Gandell and Brunton, and without costs as to Pinniger and 
Westmacott, and also with costs as against the assignees under 
Gandell and Brunton's bankruptcy. The case comes before this 
Court by way of appeal against that decree. 

Upon the argument of the appeal several points were discussed, 
and among them, whether the letters referred to were intended to 
secure such floating balance as might become due from Gandell and 
Brunton to the Bank not exceeding 3,000/., or whether they were 
intended to secure a specific sum then due of about 8,000Z., and 
whether that sum had or not been paid ; and further, whether the sums 
of money which came into the hands of Westmacott, and which were 
paid by him to Gandell and Brunton, ought to be held as subject to 
the appropriation of Pinniger and Westmacott's letter of 27th 
December, 1845 ; and also, whether that letter, in the absence of 
notice to the Railway Companies, bound the fund as against the 
creditors : and Mr. Pinniger's liability upon the undertaking given 
by Westmacott was also disputed. 
[ ^"2 ] II; ^iii not be necessary for me to express an opinion upon any 

of these points, as I think the case may properly be decided upon 
the main ground of equity made by the bill, that is, whether 
the letters relied upon constitute a valid equitable assignment of 
the debts due from the several Railway Companies mentioned in 
those letters, according to the law of this Court, as pronounced by 
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Lord Eldok in Ex parte South (i), and by Lord Cottenham in Bum Rodick 
V. Carvalho (2). Gaotell. 

The law relied upon, on the part of the Bank, as stated by 
Lord Eldon in the case of Ex pai-te South, is to the following 
effect. — ** If a creditor gives an order on his debtor to pay a sum in 
discharge of his debt, and that order is shown to the debtor, it 
binds him." The same law is thus pronounced by Lord Gottbmham, 
in the case of Burn v. Carvalho : " In equity an order given by 
a debtor to his creditor upon a third person, having funds of the 
debtor, to pay the creditor out of such funds, is a binding equitable 
assignment of so much of the fund." 

Numerous cases were cited during the argument, but they all 
seem to me to be to the same legal effect, although they vary in 
circumstances. It will, however, be necessary to advert to those 
cases, so far as to show that they do not extend the principle 
beyond what it was enunciated by Lord Eldon and Lord Gottbnham, 
in any way bearing upon the case. 

The law as stated by those learned Judges, was not disputed 
upon the part of the defendants, who rested their defence upon the 
ground tliat the present case does not fall within that law. 

In Ex parte South (i), the order was given by Jane Row to [ 773 ] 
Alderson her creditor, directed to the executor of a person indebted 
to Jane Bow and requiring the executor to pay the debt so owing 
to Jane Bow to Alderson her creditor. 

Lett V. Monis (») was an order by a builder upon his customer 
and employer, directing such employer to pay the timber merchant 
the amount due to him for timber supplied for the work, out of the 
money which should become due to the builder in respect of the 
work he was doing. 

In Yeates v. Groves (4), Dawson sold certain premises to Groves 
and Dickenson, and he gave to Brown his creditor an order upon 
Groves and Dickenson, requiring them to pay Brown the amount due 
to him from Dawson, out of the purchase-money due from Groves and 
Dickenson to Dawson. 

Crowfoot V. Gurney (0), was the common case of an order directed 
to a debtor, and adopted and acled upon by him, directing him to 
pay the amount due from him to a creditor of the party giving the 
order. 

(1) 19 B. R. 227 (3 Swanst. 392). (4) 1 Ves. Jr. 280. 

(2) 48 B. R. 213 (4 My. & Cr. 690). (5) ?5 B, R 557 (2 ^qo, * 9c. 473). 

(3) 33 R. R. 156 ^i Sim. 607). 
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RoDicK should be received to the Bank operated as an assignment in equity 
Gandell. o' ^^^ railway debts, would be to extend the principle much beyond 
the warrant of the authorities ; and I also think that the effect of 
such a decision upon the interest of persons giving orders of the 
like description might be very injurious, and would be contrary to 
the intention of the parties to the transaction. If an assignment 
of the debts had been intended, it would have been quite as easy 
for Gandell and Brunton to have directed the order to the Railway 
Companies as to Pinniger and Westmacott. It rather seems to 
have been intended that the Bank should have no title or interest 
in the debts until the amount of the debts should have been adjusted 
and some definite portion been adjusted and realized. 

The letter clearly does not fall within the terms of the principle 
stated by either Lord Eldon or Lord Cottbnham, inasmuch as the 
order was neither upon a debtor of Gandell and Brunton, nor upon 
any one holding funds of Gandell and Brunton, nor, as regarded 
Pinniger and Westmacott, was there any subject-matter upon 
which the order could presently attach. It was a mere authority 
[ *779 ] to receive, which might or might not be acted upon ; *it was not 
directed to the Bailway Companies, nor to any officer or represen- 
tative of any of the Companies, in any sense to make it available 
against the Companies, who might have paid Gandell and Brunton 
or any attorney or agent appointed by them, or have arranged for 
time to pay or have compromised or compounded at their 
discretion. 

The circumstances in which the projectors of the several Com- 
panies who were the debtors then stood, rendered it highly 
inconvenient, if not impracticable, to give an available order upon 
them. Independently of the dispute which appears to have existed 
in regard to the amount of the debts claimed, it must be observed 
that the projects of the railways were abandoned, the Companies 
had not been established, there was no existing body or fund which 
could be looked to for the payment of the debts, and the only legal 
means of enforcing payment were by actions against individuals 
who had proposed to take shares in the Companies, or who by 
their conduct had incurred personal responsibility. To have 
availably assigned the unliquidated demands upon those sub- 
scribers or persons, must have proved, as before stated, if not 
impracticable, at least most inconvenient and embarrassing. 

The document contained no authority to the Bailway Companies 
to pay the Bank, nor any authority to the Bank to demand or 
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receive from the Companies or the subscribers ; and if the conduct Bodick 

of the parties and the attendant circumstances might be considered qandell. 

as aids in construing the letters or in ascertaining the intention of 

the parties, that conduct and those circumstances satisfy my mind 

that Gandell and Brunton never intended to give, and the Bank 

never sought or understood it was to acquire, any interest or right 

and title to the railway *debts beyond what actually came into the [ *78o ] 

hands of Pinniger and Westmacott. 

From the absence of notice of the transaction to the Companies 
they, as before stated, were left at liberty to pay Gandell and 
Brunton or their appointee, or to compound or otherwise agree 
with them at their discretion ; and although it is not necessary to 
the validity of an assignment of a debt as between the assignor and 
assignee that notice should be given to the party from whom the 
debt is due, yet it is most usual and very expedient for the safety 
of the assignee that it should be done, and the omission to give any 
such notice may operate as strong moral evidence of the intention 
and understanding of the parties. 

In this case the conduct of the parties after the order was given 
corresponds with the inference that the Bank did not understand 
that it had acquired any interest in the debts except so far as any 
portion of them should come into the hands of Pinniger and 
Westmacott. Gandell and Brunton found it necessary, through 
their own attorney Mr. Gooday, to commence actions for the 
recovery of their railway debts, and to refer in some instances to 
arbitration ; and although the Bank was aware of such proceedings, 
yet no communication on behalf of the Bank was made either to 
the defendants in those actions or to Mr. Gooday (Gandell and 
Brunton*s attorney) , into whose hands the money upon recovery would 
come, as to any claim on its part upon the funds to be recovered. 

Further, the circumstances of Gandell and Brunton at the date 
of the letter in question, must have rendered an equitable assign- 
ment of the railway debts to the *Bank very inconvenient and [ •781 ] 
embarrassing. The only reasonable prospect of a successful result 
of the claims made by Gandell and Brunton was by negotiation, 
compromise, and arrangement, and the effect of an assignment of 
the debts must have tended to produce delay, embarrassment, and 
expense, and at all events would have required various attendant 
stipulations and agreements to be inserted in any instrument of 
assignment, to adapt the arrangement to the necessities of the 
existing circumstances as to the powers of suing, compromising, &c, 

19—2 
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And further, considering the pecuniary situation of Gandell and 
Brunton at that time, if an assignment had been made to one 
creditor, the probability would be that other creditors would have 
peremptorily insisted upon a similar security, and thereby have 
multiplied the difficulties. 

Prudent reasons, therefore, existed why no arrangement should 
be made which should operate as an assignment, and that the 
Bank should be satisfied with the undertaking of Pinniger and 
Westmacott to pay to the Bank what monies should come to their 
hands. 

The situation of Pinniger and Westmacott as attomies of the 
Railway Companies, and they having a friendly feeling towards 
Gandell and Brunton, rendered it highly probable that through 
their means and influence arrangements might be accomplished 
which would facilitate the application of what might be received to 
the benefit of the Bank. 

Upon a full consideration of the contents and nature of the 
document in question, independently of authority, *I am of opinion 
that it was not intended to be, and does not, according to the law 
applicable to that subject, operate as an equitable assignment of 
the debts due from the Railway Companies as alleged by the bill, 
and that no authority has been cited which will warrant the con- 
struction contended for by the Bank. The appeal must therefore 
be dismissed with costs. 



1851. 

Dec, 10,11, 

13. 

1852. 
Feb, 26. 

Lord 
Trubo, L.C. 
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8EAGRAVE v, POPE(l). 

(1 D. M. & G. 783—818 ; S. C. 16 Jur. 1099 ; 19 L. T. 0. S. 173.) 

Mortgages by members of Building Societies under the old law (6 & 7 
Will. IV, c. 32, repealed by the Building Societies Act, 1874, s, 7) for 
securing sums advanced in respect of their shares, might be made redeemable 
only on payment of all future subscriptions to become payable in respect of 
the shares and without allowing any abatement in respect of the prepay- 
ment of subscriptions not yet payable. Where the period of continuance of 
the subscriptions is uncertain an estimate of the probable duration of the 
Society will have to be made. On redemption aUowance should be made 
for any profits attaching to the shares. 

This was an appeal by Richard Pope, William Forbes, and David 
Ferguson, the defendants in the suit, against a decree made by the 
Vice-Chancellor Knight Bruce on the 8th March, 1850, for the 
redemption by Thomas Brandon Fleming, one of the plaintiffs, of a 



(1) See Mattersim v. Elderfidd (1869) 
L. B. 4 Ch. 207, 20 L. T. 603 ; Ex 



parte Osborfif (1874) L. B. 10 Ch. 41, 
44 L. J. Bky. 1, 31 L. T. 366. 
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mortgage of leasehold premises executed by him to the defendants Seagrave 
as tmstees of the Gamberwell Building and Investment Society, i>opK 
and bearing date the 10th December, 1847. The premises com- 
prised in the mortgage had been sold by T. B. Fleming to the other 
plaintiff William Seagrave ; and the question raised was on what 
terms the redemption should take place. 

The Society was established in 1848, (commencing business on 
the 6th November of that year,) under the provisions of the Act 
6 & 7 Will. IV. c. 32, intituled " An Act for the Regulation of 
Benefit Building Societies ; " and the following are such portions 
of its rules as bore on the question in the cause. 

" 7. Subscriptions and Mode of Payment. — That every person 
entering this Society on or l^efore the third monthly meeting shall 
pay the sum of two shillings and sixpence per share as entrance 
money, and after that period shall pay such sum per share as 
entrance fee as the directors shall appoint, until the directors *shall [ ^784 ] 
fix upon a greater amount as a bonus. That every member of this 
Society shall, on the first monthly meeting, commence paying his 
or her subscription money or sum of eight shillings and sixpence 
per share for each and every share he or she may hold, and 
shall afterwards continue to pay his or her subscription money 
of eight shillings and sixpence per share, with all fines that 
may be due from him or her, on the day of every succeeding 
monthly meeting, until the objects of the Society have been fully 
accomplished. . . /' 

" 9. Mode of advancing Money by Sale of Shares. — That so often 
as the funds of the Society shall amount to a share or sum of one 
hundred pounds, (or by anticipation, that is, before the funds 
actually amount to that sum, if the directors shall so determine,) the 
share shall be awarded to the highest bidder by premium for the 
preference (but no member shall be allowed to advance less than 
five shillings on each bidding), and the purchaser shall have the 
privilege of taking as many additional shares at the same rate as 
the directors may award him not exceeding nine, on giving notice 
of such an intention to the chairman at the time of sale : and the 
directors shall, if they deem it to the advantage of the Society, have 
the power to sell an additional share or shares, quarter, half, or 
three-quarter share, at the same rate of premium as the last 
purchase if required. . . . That such sales shall take place at 
such time and place as the directors may appoint. . . . That 
the biddings shall be taken by ticket three times successively, and 
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Sragrave The mode adopted by the Society for advancing and disposing of 
PopB. their money on hand, was as follows. At a public meeting, held 
pursuant to notice given by handbills and otherwise, the chairman 
of the Society declared that the Society was prepared to lend money 
on mortgage security to the holders or purchasers of shares in the 
Society, (or as the defendants represented it, that the Society offered 
and proposed to sell shares of the Society conformably to the rules 
and regulations thereof); and thereupon one share, such share 
being of the nominal value of one hundred pounds, was put up to 
competition by ticket, and each person desirous of borrowing 
returned to the chairman one of such tickets with his name and 
[ •791 ] address written thereon, together with the premium or rate *at 
which he was willing to take up money by way of mortgage ; where- 
upon the chairman inspected the tickets so returned to him, and 
announced the highest premium offered or bidden, and the same 
course was again twice gone through, and ultimately the highest 
bidder was declared by the chairman to be the person entitled to 
take up or borrow money of the Society by way of mortgage ; and 
such party was then asked by the chairman how many shares he 
would like to take up money upon at the same premium or rate, 
and such party answered according to the sum he was desirous of 
obtaining from the Society by way of mortgage, and thereupon in 
due course the difference between the nominal value of the several 
shares such party elected to take up or borrow money upon, and the 
total amount of the sums or premiums he had agreed to give for such 
shares together with any back subscriptions which according to the 
rules of the Society might be payable by him in respect of such 
shares, was paid to the party in cash, upon a mortgage security 
approved of by the Society being executed and given by him to the 

trustees of the Society pursuant to the rules. 

* « « « * 

[ 793 ] By the indenture bearing date the 10th December, 1847, and 

made between T. B. Fleming of the one part and the defendants of 
the other part, after reciting the leases intended as a security, and 
the formation of the Society, and after reciting that the sum of 
money to be contributed in respect of each share in the funds of 
the Society amounted to lOOZ., and that T. £. Fleming was entitled 
to receive out of the funds 1,000L in respect of ten shares, as 
described and numbered in the books of the Society, and for the 
security of all payments to become due in respect of the said shares 
he had agreed to execute the assurance thereby made : It was 
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witnessed, that T. £. Fleming, in consideration of 5442. to him paid seaoravb 
by the trustees, assigned to them the leasehold premises in Manor p^pjs. 
Boad therein described, to hold to them their executors adminis- 
trators or assigns, for the residue of the terms by the leases granted, 
upon trust from time to time so long as T. B. Fleming his executors 
administrators or assigns should duly make the several payments 
and observe and perform the regulations prescribed in the articles 
of the Society in respect of the said shares, and also perform all the 
covenants therein contained to be made observed and performed, 
to permit him or them to hold the said premises and receive the 
rents thereof for his and their benefit ; but if he or they should at 
any time thereafter fail to perform and keep all or any of the said 
covenants, or should neglect or refuse for the space of six calendar 
months to pay observe and perform all or any of the subscriptions 
pajrments or redemption money and regulations on his or their 
parts to be paid observed *and performed, then upon trust to [ *794 ] 
appoint a person to collect the rents; but should the rents be 
insufficient to satisfy the purposes aforesaid, then upon trust to sell 
as therein mentioned, and out of the rents and the money arising 
from the sale, first, to retain certain costs as therein mentioned, 
and in the next place to retain all such principal money sub- 
scriptions or other payments as should have been advanced to or 
should be due by, T. £. Fleming his executors administrators and 
assigns in respect of the said shares, it being agreed by the parties 
thereto, that in case such sale should take place, all monies which 
would at any time afterwards become due from him or them, 
according to the rules of the Society, should be considered as then 
immediately due, and the same or so much thereof as might be 
lawfully demanded should be deducted out of the monies received 
under the aforesaid powers, and to pay the residue of the said 
monies unto the said T. B. Fleming his executors administrators 
or assigns : and it was thereby declared that the deed should not 
be a security for a greater sum than 5442. The indenture contained 
covenants by T. B. Fleming to complete the messuage, to pay the 
subscriptions and interest payable on his shares according to the 
rales of the Society on the days and in manner therein mentioned, 
and abide by and perform the rules thereof in respect of the said 
shares ; that it should be lawful for the trustees &c., after default 
should be made in the several subscriptions interest or other 
payments thereinbefore made payable or in observing the rules 
of the said Society, to enter into the said premises and receive 
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Sbaorave the rents; for further assurance, and to insure from damage 
PopB. ^y fire. 

On the 2nd November, 1848, T. £. Fleming sold to W. Seagrave 
the property comprised in the indenture of mortgage, subject to 
[*795] iiiQ underleases but freed and discharged *from the mortgage 
security ; and on the 4th November, 1848, he gave notice in due 
form to the Society of his intention to redeem the mortgage of the 
10th December, 1847. 

[The Society sent an account on the principle established by 
Mosley v. Baker (1).] 
[ 7»7 1 In the account thus sent to T. B. Fleming he was charged with 

12«. per month on each of the ten shares, from the time of the 
advance to him down to the 6th November, 1854, the supposed 
period for the termination of the Society, this sum of 12s. per month 
per share being made up of 8«. 6J. per month per share charged to 
. T. £. Fleming under the seventh rule as a holder of shares, and of 
8«. &d. per month per share charged to him under the eleventh 
rule as having anticipated and received cash for his shares. The 
effect of this was to charge T. B. Fleming with the gross amount of 
all the subscriptions of 8«. 6d. per month per share which would 
become due in respect of the ten shares, and also the gross amount 
of all the interest or redemption monies which would become 
payable upon the mortgage during the continuance of the Society, 
in case the mortgage security was not in the meantime redeemed. 

T. B. Fleming insisted that he was entitled to redeem, on paying 
[ *798 ] to the Society the sum of 2872. 18«., being *the amount actually 
advanced to him in respect of the ten shares, less the amount of 
subscriptions which up to the time of such redemption became 
payable and which he had actually paid in respect of such shares, 
and the proportion of profits in the Society to which he was entitled 
on account of such shares. 

On the 16th January, 1849, the present suit was instituted, by 
W. Seagrave and T. B. Fleming as plaintiffs, against R. Pope, 
W. Forbes, and D. Ferguson as defendants, praying a decree for 
redemption on the terms thus insisted upon by T. B. Fleming. 

The bill charged, and the defendants in substance admitted the 
fact, that the only instance which had occurred in the Society of 
any member, who had anticipated or received cash for his shares 
or borrowed money thereon, afterwards redeeming his shares, had 
occurred about two years previously in the case of one Mr. Mills ; 
(1) 77B. R. 27 (6 Hare, 87). 
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and in that instance, after some discussion as to the terms on Sbaora.ve 
vhich he should be allowed to redeem, and after a case on the pqpe. 
subject had been laid before Mr. Tidd Pratt and his opinion obtained 
thereon, the said Mr. Mills was allowed to redeem and he did 
redeem the premises mortgaged to the Society on payment of the 
sum which the Society had actually advanced to him on such 
security, less the amount of subscriptions he had paid. The bill 
also charged, and the defendants admitted, that it was altogether 
uncertain how long the Society would continue, and that its con- 
tinuance for eleven years from the commencement thereof was 
altogether problematical. The bill further charged as a fact, that 
it was altogether impossible for any person to calculate, with any 
measure of certainty, how long the Society would last: this 
allegation was however denied by the defendants. 

The cause came on to be heard before the Yice-Ghancellor 
*Enight Bruce in March, 1850, when his Honour held that [ *799 ] 
T. B. Fleming was entitled to redeem the premises in question on 
paying the balance due on account of the sum of 5442. on the 
4th December, 1848, being one month from the date of the notice, 
with interest at 41. per cent, from that time ; and that the amount 
of such balance was to be ascertained by debiting T. B. Fleming 
with the sum of 5441., and with such of the monthly sums of Sa. 6d. 
payable in respect of the ten shares as became due between the 
date of the mortgage and the 4th December, 1848, and had not 
been paid by T. B. Fleming, and also with all if any fines to which, 
prior to the 4th December, 1848, T. B. Fleming according to the 
rules of the Society became liable in respect of the ten shares ; and 
T. B. Fleming was to be credited with all the monthly sums of 
&s. 6d. which had been paid by him for and on account of the said 
ten shares, and also with the sum of 422. 128. 6d. mentioned in the 
acconnt as the proportion of profit on the said ten shares. 

From the decree made in pursuance of this decision the defendants 
now appealed to the Lord Chancellor, alleging that T. B. Fleming 
ought not to have been allowed to redeem, except upon the terms 
of paying all subscriptions, redemption monies, and other payments 
due owing and payable and thereafter to become due owing and 
payable by him as a member of the Society in respect of the said 
shares, under and by virtue of the mortgage security and the rules 
of the Society during the probable duration of the Society ; and 
that it ought to have been referred to the Master to take an account 
of such subscriptions, redemption monies, and payments, the 



802 1861. CH. 1 D. M. & G. 799—801. Lr.b. 

skagbayb Master, in taking such aceount, being directed to calculate the 

PoPB. probable duration of the Society according to the rules, and to 

consider all monies which having regard to such probable duration 

[ *8oo ] might thereafter become *due from T. B. Fleming, as due at the 

time of taking such account. 

Mr. Bacon and Mr. Hardy, for the plaintiflFs, and in support 
of the decision of the Yige-Ghancellob : 

We contend that the mortgage deed was only a security for the 
money actually advanced. The case of Mosley v. Baker (i), affirmed 
by Lord Gottenham (2), was relied upon before the Yice-Chaucellor ; 
but that case is distinguishable from the present, and the judgment 
given was not founded on the rules of the Society, but on the 
particular terms of the mortgage deed, which were very different 
from those of the indenture here. 

Mr. J. Russell, Mr. Bolt, and Mr. Terrell, for the defendants, 
the appealing parties : 

The case of Mosley v. Baker is clearly in our favour. The 
obvious intention of the transaction was to advance to the plaintiff 
the money to which he would be entitled at a future time, the 
Society taking a security for the future payment of the subscription. 
The object of the Society was not to lend money but to invest 
savings, one of the modes of investment being by advancing to 
members and enabling them to take up the Society's monies on 
their shares by anticipation. The security to be given must there- 
fore necessarily include the payment of the full amount of the 
shares ; and the terms '* putting up shares to auction,'* ''purchasing 
shares," &c., must all be read as including the fulfilling of all the 
obligations affecting the shares so dealt with. (They referred to 
Sampson v. Pattison (3).) 

Mr. Bacon replied. 

[ 801 ] (The LoBD Chancellor, at the conclusion of the argument, 

expressed his surprise that the rules of these Building Societies 
had not been revised, observing that it would be desirable that 
this should be done, for the rules were so framed as to give occa- 
sion to much difficulty in putting any sensible or consistent 
construction upon them.) 

(1) 77 R. R. 27 (6 Hare, 87). (3) 58 R. R, 178 (1 H»r«, 533). 

(2) 77 R. R. 41 (1 H. & Tw. 301). 
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Thb Lord Ghangellob : Seaoraye 

The question in this case, which is somewhat complicated, arises pope. 
upon the rules of a Building Society, these rules being to a con- y^^oR 

siderable extent unintelligible and not very consistent with each 

other. The party on whose behalf the question may be considered to 
have been raised had been the solicitor to the Society. 

By the rules the subscribers were to pay certain monthly sums 
for a period so long that the aggregate amount of the subscrip- 
tions should allow of each subscriber receiving 1002. ; but, inasmuch 
as the monthly payments would amount to a considerable sum 
long before this period would arrive, power was given to those who 
managed the concerns of the Society, whenever the funds amounted 
to lOOZ. or to such other sum as they thought a proper one, to put 
up to auction the sum which they thus had to dispose of. They had 
power to advance 1002. (this being the sum which each individual 
would be entitled to at the end of the term, when the aggregate 
subscriptions would furnish suflScient to pay 100/. to all the mem- 
bers), putting it up to auction and paying it by anticipation at a 
discount ; that is, every individual might say to the Society how 
much short, or in lieu of the lOOZ. payable at a future period, 
he would take in present payment. 

The mortgagor, as I may call the bidder for the share or shares [ 802 ] 
thus put up, undoubtedly gave a very large discount; but it will 
be observed, that as the subscriber who became the purchaser 
at the auction was only receiving by anticipation and by discount- 
ing that which he would be entitled to receive at a period when 
he should have made certain payments for the given period, it 
became necessary, of course, for the Society, when the party had 
anticipated his lOOL, to take some security that he would make 
his future payments. The mode of arrangement seems to have 
been by allowing the party who discounted his share to give security 
that he would make the future payments ; and there are various 
stipulations in the rules to that effect, many of them very difficult 
to understand and to reconcile. I have, however, arrived at a 
conclusion satisfactory to myself on the subject. 

The plaintiff, having assigned certain property to the Society 
upon the occasion of his receiving the sum which he agreed to 
take by anticipation in lieu of the 1002. which he would be entitled 
to at the period I have mentioned, executed a mortgage of certain 
property, which is the subject of the present suit. The Society 
says that that mortgage was a security that the mortgagor should 
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Seaorave refers to the same mortgage, and there speaks of it as a mortgage 
.Pope. for monies advanced by the Society to the member, and speaks of 
the person entitled to the equity of redemption. 

The seventh article of the Society provides for the payment of 
the subscriptions, and requires that the subscriptions mentioned 
shall be paid monthly until the objects of the Society shall have 
been fully accomplished. This seventh article is preceded by 
several articles appointing officers, prescribing their duties, and 
regulating the elections ; but does not, as might have been expected 
it would, state the object of the Society, which is left to be inferred 
or collected from its title and di£ferent articles. 

The shares appear by the proceedings of the Society to have 
been 100/. shares ; but I do not perceive any clause, except the 
last two, which states the amount of the shares. The thirty-second 
article provides, that when it shall appear by the books that there 
is sufficient to pay each share of 100/., then all arrears of subscrip- 
tions, fines, &c., shall be payable immediately, and payment shall 
[ *809 ] be enforced : and the thirty-third and *last article provides, that 
when the sum of 100/. for each share, with all expenses and 
liabilities of the Society, shall be fully paid, the accounts shall be 
audited, the securities returned to their owners, and the Society 
dissolved, a receipt being indorsed upon the mortgage securities, 
according to the statute 6 & 7 Will. IV. c. 82, s. 5; and it must 
be particularly observed, that when the 100/. per share is raised by 
the subscriptions, fines, &c., all the mortgages are to be receipted 
as satisfied, and to be given up : but there is no provision for any 
payment of money previously advanced in respect of such mortgage. 
How far this consideration tends to the conclusion, that the mort- 
gage was a security only for the payment of the subscriptions, and 
not for the repayment of the money advanced except in the shape 
of subscriptions, I will hereafter consider. The seventh article, 
therefore, is framed to raise the fund contemplated by the Act of 
Parliament under the section. 

The ninth, eleventh, and twelfth articles seem to be directed to 
effect the objects of the second and third sections of the statute, 
that is, the enabling members to receive the shares in advance 
prior to the same being realized, upon paying a bonus or rather 
allowing a discount and interest, with the mortgage necessary to 
carry the purposes of the Society into execution, those purposes 
being confined to the raising by subscriptions an amount sufficient 
to pay 100/. on each share subscribed for, and to enable members. 
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apoD payment or allowance of a bonus or discount and interesl;, to SEAaRAVE 

receive their shares in advance prior to the same being realized ; popb. 

and it is to be considered whether, when the articles use the 

expression of " a sale of the shares," anything more is meant than 

that which is enacted in the second section, that it shall be lawful 

for members to receive their ^shares by anticipation, and to pay [*8i0j 

the bonus or interest for such privilege. 

The title of the ninth article is, " Mode of advancing Money by 
Sale of Shares ; " a form of expression not very accurate, although 
by the context sufficiently intelligible. A sum of one hundred 
pounds was payable when the subscriptions, fines, &c., would enable 
that amount to be paid upon every share, and in effect the Company 
propose to sell the right of presently receiving the share upon 
being allowed a certain deduction from the amount, which has 
inaccurately been denominated a bonus, and is called a payment, it 
being in fact a deduction made at the time, and which only becomes 
a payment by the continuance of the subscriptions until the requi- 
site amount should be raised to pay each undiscounted share in 
full ; and the title shows that by advance was meant a payment of 
a share in advance and not an advance in any other sense, and a 
sale of a share or payment of a share by anticipation does not seem 
to be consistent with a repayment of the advance, although it may 
be consistent with the purchaser making the payments necessary 
to entitle him to a share at all. The putting a party in posses- 
sion presently of that to which he would become entitled at a 
future time upon the performance of certain conditions or 
pajrments, furnishes no reason why he should not perform those 
conditions. 

The title of the article being what I have stated, it remains to 

be seen whether the substance of the article corresponds with the 

title, and refers to a transaction intended only to put the buyer in 

possession of the share to which upon the performance of certain 

conditions he would be entitled at a future period, or whether it 

referred to a loan of the amount advanced in *any sense. The C *®^^ ^ 

ninth article provides, that as often as the fund shall amount to a 

share of 100/., the share shall be awarded to the highest bidder by 

premium for the preference. Thus far the transaction is simply 

awarding a share presently for a premium ; and the meaning which 

attaches to this article will be most material in construing the 

other articles. The remaining part of the ninth article refers to 

the mode of selling, bidding, regulating the premium, and other 
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Seagravb matters not material to the construction of that part of the section 
Pope. which is under consideration. 

The eleventh article evidently relates to the transaction con- 
templated by the ninth article : the title is " Interest or Bedemption 
Money ; " and it provides in substance that any member having 
received cash for his share shall, as and towards the redemption 
thereof, pay, in addition to the monthly subscriptions, 8«. 6<2. 
during the continuance of the Society, upon every monthly 
subscription day. 

There is no previous article referring to a member receiving 
cash for his share except the ninth, to which alone therefore the 
eleventh article can refer; and whatever sense or meaning the 
words '' as and towards the redemption thereof " may be suscep- 
tible of, it must have a meaning consistent with a member having 
purchased a share a.id received cash for such share ; and the 
stipulation that the 8«. 6d. per month is to continue to be paid 
during the continuance of the Society, is consistent with those 
words, meaning that the party is to pay 8«. 6d. per month in 
addition to the ordinary subscription as a consideration, not for a 
loan or advance of money to be returned, but for a payment made 
earlier than the party would of right be entitled to receive it. And 
[ *8i2 ] this article *seems evidently an execution of the second section 
of the statute, which authorizes a bonus or interest to be taken for 
the privilege of receiving a share in advance without being deemed 
usury. 

The title of the ninth article being '' Mode of advancing Money 
by Sale of Shares,*' and the tenth and eleventh articles being 
directed to the same objects, the title of the twelfth article is 
** Security for Money advanced on Shares sold," a title which seems 
distinctly to connect the section with the ninth; and indeed it 
does so in terms, as it provides, that when any member shall have 
been awarded a share pursuant to article 9, he shall give notice of 
the premises offered for the security thereof. It will be observed, 
that there is the same uncertainty or inaccuracy of expression in 
this article as in the Act of Parliament, when it speaks of security 
offered for the share awarded. As the security relates to a share 
awarded, that is, sold, and is to be given after the share has been 
received, the seller wants no security for the thing he sells, nor the 
buyer for what he receives ; but the seller may require a security 
for the price, and a price for a share sold is the contract to pay 
the subscriptions until a fund shall be raised competent to pay 
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every member his share of lOOZ., and it is security for the perform- Seaoravb 
ance of that contract that seems to be described here as security pope. 
for the share. 

The second paragraph of the twelfth article authorizes the 
trustees not to lend, but to pay, to the member the sum of money 
which he shall be entitled to receive on his executing a mortgage 
as security for so much money as shall therein be expressed to be 
secured. The language of this part of the article may also be 
open to remark, but will receive some light from the commence- 
ment *of the next paragraph of the article, which speaks of the [ *81h ] 
member " so entitled " to his share ; which would seem to refer to 
members to whom a share had been awarded under the ninth 
article, none of the articles entitling a member to a share in any 
other manner until the Society should terminate. 

A subsequent paragraph of the same article speaks of a member 
having purchased a share for the purpose of building, and a 
surveyor is to certify how much of the share purchased may from 
time to time be advanced with reference to the state of the building. 
Another paragraph of the same article provides for the case of a 
trustee becoming a purchaser of a share, and also provides for a 
member, after receiving a portion of his share, leaving the security 
building unfinished. 

The parts of the articles to which I have hitherto referred seem 
to refer unequivocally to the transaction of a member receiving his 
share by anticipation, and not to a loan. There is however, in one 
of the paragraphs, the expression that no second mortgage shall be 
deemed a sufficient security for any monies to be advanced by the 
Society, an expression certainly not applicable to the character. 
which the defendants ascribe to the transaction : but considering 
the Act of Parliament and the articles in connexion, and that there 
is an entire absence of any provision for advance except in the way 
of the payment of a share by anticipation, however inapt the 
expression may be, it is difficult to suppose that it refers to any 
other transaction than one to which the general substance of the 
clause is directed, that is, an advance in the sense of payment by 
anticipation ; and that by a security for the advance was intended a 
security for the * performance of the contract in relation to which [ '^i* ] 
the payment by advance was made, that is, the contract to pay the 
f ature subscriptions. 

The same twelfth article then specifies what the mortgage deed 
shall contain, and construing that part of the article in connexion 
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Mathbb the widow, married Mr. Shepherd. Mr. and Mrs. Shepherd and 
NoBTON. ^^- Mather entered into an agreement with Mr. Norton to sell him 
the estate at Mellor, mentioned in the will. Mr. Norton having 
declined to complete the purchase, a claim was filed against him for 
a specific performance of the agreement. The only question in the 
case was, whether Mr. and Mrs. Shepherd and Mr. Mather had, 
under the will, a power of sale. 

Mr. Maling and Mr, H. Humphreys^ for the plaintiffs, contended 
that all the real estate had been devised to Mr. Mather and Mrs. 
Shepherd in fee, and that the real estate had been charged with the 
payment of debts. The executors and devisees in trust then had a 
complete power of sale, and the circumstance that the estate in 
question had been made the subject of a subsequent disposition was 
immaterial: Shaic v. Borrer{\). 

Mr. Bird and Mr. Berkeley^ for the defendant, contended that 
the fee of the estate in question had not vested in the executors, 
and that the words " save and except," in the latter part of the will, 
must be read as qualifying the more general expressions in the 
earlier part : Doe v. Httghea (2). At any rate, it had not been proved 
in this case that there were debts of the testator unpaid. Satisfac- 
tory proof that there were debts unpaid ought to be afforded to the 
defendant : Gosling v. Carter (s). 

Mr. Malins, in reply, contended that it was not necessary to 
give any proof that there were any debts unpaid. 

Parker, V.-G. said that, although there was no direct devise to 
[ *^^ ] the trustees, there *was a good present devise to them by implica- 
tion. This devise included the real estate, and the whole real 
estate. He thought also that there was a charge of debts on the 
whole real estate. With a devise, then, to the trustees of the whole 
real estate, and a charge of debts on the whole real estate, the 
trustees had the power to dispose of it for the payment of the debts. 
He thought that there was no doubt that the clause "save and 
except my estate in Mellor,'* &c. ought to be taken as qualifying 
*' the residue of my property, both real and personal," after the 
payment of the debts, and not as affecting the devise to the trustees 
in the earlier part of the will. There must then be a decree for 
specific performance. 

(1) 44 B. R. 116 (I Keen, 569). (3) 66 R. R. 226 (1 CoU. 644). 

(2) 86 R. R. 252 (6 Ex. 223). 
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Mr. Malim asked for the costs. Mather 

V, 

Mr. Bird contended that there was sufficient doubt in the case Norton. 
to induce the Court not to give costs. 

Parker, Y.-G. said that he had so little doubt as to the construc- 
tion of the Mill, that if pressed he must give the plaintiffs tlieir 
costs. 

The attorney-general v. The CORPORATION of i®^^- 

Nov. 3, 4. 

NORWICH. 

(21 L. J. Ch. 139—142.) 
[This was an appeal from a decision of Shadwbll, V.-C, on a 
motion to dissolve an injunction reported below in 80 B. B. 56 
(16 Sim. 225). This appeal, which was dismissed with costs, does 
not appear to require any report, but a note of the appeal should 
be added to the report in 80 B. B., stating that by consent it was 
declared that the injunction did not relate to the expenditure or 
application in any manner of the tonnage dues. — 0. A. S.] 



In re COOKE (1). is^i. 

(21 L. J. Oh. 145 ; S. C. 15 Jur. 765.) 

A sum of money had been paid into Court to the account of a female c ran worth 
infant, a ward of Court. The infant married, and a petition was presented V.-C. 

by her and her husband for payment of the money out of Court to the hus- [ 145 ] 
band, upon the authority of two cases cited. The Court disapproved of the 
principle upon which the previous cases had been decided ; but allowed the 
petition on affidavits that it would be beneficial for the husband to receive 
the money. 

In this case a sum of money had been paid into Court under the 
Legacy Duty Act to the account of an infant, and guardians had 
been appointed upon petition, to whom the income had been 
regularly paid for the maintenance of the infant. The infant 
married one year before she came of age, with the consent of her 
guardians, but without any application having been made to the 
Coort for its sanction to the marriage. 

A petition was now presented by the husband and wife for pay- 
ment of the fund out of Court to the husband, with the consent of 
the wife. 

Lord Cbanwobth, V.-C. said as the young lady was a ward of 

(1) See Martin v. Foster (1855) 7 D. M. & G. 98, 24 L. J. Oh. 519. 
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I„ 2^ of those 80 dying should go to the survivors. The testator's daughter had 

Yates's two children living at his death, who hoth attained twenty-one, one of whom 

Trust. ^q^ in the lifetime of her mother : Held, that the representatives of the 

deceased child were entitled to a moiety of the fund. 

William Yates, by his will, dated the 15th of January, 1810, 
bequeathed the sum of 25,000Z. to trustees, on the usual trusts 
for investment, and directed them to pay the income to his 
daughter Elizabeth Feel for her life. The will then proceeded as 
follows : '' And, from and after the decease of my said daughter, 
in trust to pay and apply the said principal sum of 25,000/. unto 
and amongst all and every the child and children of my said 
daughter Elizabeth equally, share and share like, if more than one, 
and their respective executors, administrators, and assigns, and, if 
but one, then the whole to such one child, his or her executors, 
administrators and assigns, on the respective attainments of such 
children to the age of twenty-one years, being sons, or on their 
respective attainments to that age or day or days of marriage, 
which might first happen, being daughters ; the interest, dividends, 
and proceeds of their respective portions being from time to time, 
until their respectively becoming entitled to the principal, to be 
applied in their respective maintenance and education, and all 
surplus of the said interest, dividends, and proceeds being from 
time to time placed out at interest, or vested and applied in like 
manner as the respective principal sums in respect of which the 
same surplus should arise. And, in case any of the children of 
my said daughter Elizabeth should happen to die before being 
entitled in possession to his, her, or their share or shares under this 
my will, I do direct that the share or shares of such of them as 
may so happen to die shall go and be applied unto and amongst all 
and every the survivors of them, if more than one, equally share 
and share alike ; and, if but one, then the whole to such one child, 
at such time and in such manner as their, his, or her original 
shares or share are and is by this my will directed to be paid and 
applied. And, in case all the children of my said daughter Eliza- 
beth shall happen to die before being entitled in possession to their 
respective shares under this my will, then the principal sum of 
25,0002.," &c. The testator then declared certain trusts of this 
sum. 

The testator died in 1813, and Mrs. Peel died in 1850. 

Mrs. Peel had two children who attained twenty-one. One of 
them, Mrs. Cockburn, attained the age of twenty-one in the lifetime 
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of her mother, and died before her. The other, Mrs. Ethelston, in re 

7atb8*s 
attained twenty-one, and survived her mother. Tbdst. 

The trust fund was paid into Court under the Trustees Belief 

Act, and a petition was presented for the purpose of determining 

the rights of Mrs. Peel's children to it. This petition now came 

on to be heard. 

Mr. Russell and Mr. MUne, for Mrs. Ethelston, contended that, 
by the words '' in case any of the children of my said daughter 
should die before being entitled in possession," it was intended 
that, in case any child should die in the lifetime of the mother, her 
share should go to the other children. [They cited Henderson v. 
Kennicott{i)y and Crowder v. Stone (2).] 

Mr. Matins and Mr. Collins, [contra, cited Schenck v. Legh (3), [ 282 ] 
Fry V. Lord Sherborne (4), Hallifax v. Wilson (6), Jones v. Jones (6), 
Bouverie v. Bouverie (7), Cripps v. Wolcott (8), Maitland v. Chalie(9), 
Casamajor v. Strode (10), In re Williams (ll), and Bright v. Rowe (12)]. 

Mr. Russell replied. 

Pabkbr, V.-G. said, that his opinion in this case was that the 
personal representatives of Mrs. Cockburn were entitled to a moiety 
of the funds, although she had not survived the tenant for life. 
He thought that the case was governed by the authorities cited. 
The general rule was not to divest an interest vested unless there 
was a clear direction to that effect in the will. There were many 
cases under wills, and also under settlements for the benefit of 
children, in which the Court had applied this rule, so as not to 
make the interests of the children depend on their surviving the 
tenant for life. In other cases the Court had tried to construe the 
interests as vested at the particular ages at which the testator 
intended, and not to make the vesting depend on their surviving. 
In the case of Powis v. Burdett (13) the circumstances were stronger 
than in the present. Lord Eldon in that case, referring to the 
cases which had been cited to him, said, " These cases, if they are 
to be shaken, must be shaken in the House of Lords." In the 

(1) 79 B. E. 302 (2 De G. & Sm. (7) 78 R. E. Ill (2 Ph. 340). 
492). (8) 20 E E. 268 (4 Madd. 11). 

(2) 27 E. B. 68 (3 Euss. 217). (9) 23 E. E 209 (6 Madd. 243). 

(3) 7 E. E. 199 (9 Ves. 300). (10) 69 E. E. 899 (8 Jur. 14). 

(4) 30 E. E. 156 (3 Sim. 243). (11) 80 E. E. 105 (12 Beav. 317). 

(5) 10 E. E. 146 (16 Vea. 168). (12) 41 E. E. 75 (3 My. & K. 316). 

(6) 60 E. E. 402 (13 Sim. 561). (13) 7 E. E. 259 (9 Ves. 428). 
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In re same iadgment, speaking of a former case decided by him (i), he 
Trubt. said " that he had looked to see whether, under the words of that 
settlement, he coald not put it upon the circumstances that there 
happened to be some children living." And then he said, " But 
if that circumstance had not occurred, the result of my opinion is, 
that I should have been called upon by preceding authorities to 
decide that case upon a larger principle, and I agree it is mis- 
chievous to decide these cases upon small circumstances." That 
was a case of a settlement, but it appeared to him that these 
principles of construction applied to wills as well as settlements. 
That was shown, amongst others, by the cases of Maitland v. Chalie 
and Casamajor v. Strode. He considered that this case was 
governed by Hallifax v. Wilson. That case turned upon the 
meaning of the word "payable." He thought that the words 
"entitled in possession" were not more ambiguous than the word 
** payable." " Payable " might be taken in two senses : one the 
literal signification, the other short of its full meaning. In 
Hallifax v. Wilson it was used in this latter sense. The words 
" entitled in possession " were open to the same observation ; that 
is, they were capable of two meanings : one, the being in the actual 
possession of the subject ; the other, in a subordinate sense short 
of its full meaning. Here, there was a life estate given to the 
daughter, and, after her death the fund was to go to her children 
at twenty-one or marriage. The testator intended to provide for 
the event of the children marrying or attaining twenty-one. He 
also directed the interest of their respective portions to be applied 
for their maintenance, on the assumption that the children would 
be under age or unmarried at the death of the tenant for life. 
[ •283 1 Then *he said, ** And in case any of the children of my daughter 
should die before being entitled in possession to his, her, or their 
shares " under his will, such share or shares should go over — that 
is, if any of those children of whom he had been speaking, should 
die, &c. This part of the will obviously referred to the case of 
children not having had any interest in the money at all, in case 
of their dying before they attained twenty-one or married. He 
thought that the representatives of Mrs. Cockburn were entitled to 
one moiety of the fund, and that, in deciding thus, he was not 
going beyond the authorities. 

(1) Hope V. Lord Cli/den, 5 B. E. 364 (6 Vee. 499). 
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WAGE (OTHBRWISB WARE) v. MALLAED(l). issi. 

Dee, ft, 
(21 L. J. Ch. 355-356 ; S. C. 16 Jur. 492.) 

A testator bequeathed all his property to his widow, her heirs, executors, ^^'*' 
administrators and assigns, for her sole benefit, in full confidence that she ^ ' .'■. 
would appropriate and apply the same for the benefit of his children : Held, 
that this amounted to a gift of an estate for life in the property to the 
widow, with a power of appointment in favour of the children, with a gift 
in default of appointment to the children as joint tenants. 

Mr. Mallard made his will, dated the 20th of March, 1828, in 
the following terms : " I give, devise, and bequeath all my estate 
and effects whatsoever and Mvheresoever, and of what natare or 
quality soever, which I shall or may be possessed of, interested in, 
or entitled unto, either in possession, reversion, remainder, or 
expectancy at the time of my decease, unto my dear wife Mary 
Mallard, her heirs, executors, administrators or assigns, to and for 
her sole use and benefit ; in full confidence that she, my said wife, 
will in every respect appropriate and apply the same unto and for 
the benefit of all my children." The testator then appointed his 
wife his sole executrix. 

The testator made a codicil to 'his will, dated the 27th of May, 
1826, which was as follows : '' Since the making of my last will and 
testament on the 26th day of March, 1828, 1 have built two houses 
called Melville Place, Devonshire Hill, in the parish of Hampstead. 
Now, my will and desire is, that all my right, interest, and property 
in that estate should be disposed of to my beloved wife Mary 
Mallard for the same intents and purposes as in my last will my 
other property is directed to be applied to." 

The testator died in September, 1828, leaving four children. 

Mrs. Mallard, by her will, gave the property bequeathed by the 
will of the testator to the four children for their lives, with 
remainder to their issue. 

The question in this suit was as to the effect of the will of the 
testator. 

Mr. Nemnson, for the plaintiff. [ sna ] 

Mr. Russell and Mr. Toller, for the children of the testator, 
contended, that the widow had only an estate for life, with a power 
of appointment among the children ; and that, in default of 

(1) See Cumick v. Tuclcer (1874) cases: /n r« PTtWom* [1897] 2 Ch. 12, 
li. B. 17 Eq. 320, but later decisions 66 L. J. Ch. 485, 76 L. T. 600, C. A.— 
have diminished the authority of these 0. A. S. 
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Wage appointment, they took as joint tenants. They cited Crockett v. 
w ARK)^ Crockett (i) . 



Mallaud. 



Mr. W. M. James, for the grandchildren, contended, that the 
widow took the property absolutely, subject only to the charge of 
maintaining the children. 

Mr. Shebbeare, Mr. C. H. Keene and Mr. Urquhart, for other 
parties. 

Mr. Russell replied. 

Parker, Y.-G. said that he thought that the widow took a life 
estate with a power of appointment among the children, and that 
the gifts by the will to the children for life were valid, but that the 
remainders over were an excess of the power. The children of 
the testator took the unappointed part of the property as joint 
tenants. 



1852. 
Jan. 19. 

KiNDSRBLEY, 

V.-C. 

[410] 



NELSON V. HOPKINS. 

(21 L. J. Ch. 410—411.) 

A testator gave and devised all his freehold and copyhold messuages, 
farms, lands, tenements, hereditamente, and real estate situate at Market 
Basen, to his wife for life, and then to his son, his heirs and assigns for 
ever. The testator had no property at Market Hasen except a leasehold 
estate held for 1,000 years: Held, that the leasehold estate {Missed under 
the above clause. 

George Nelson, by his will, dated the 9th of April, 1842, after 
directing the payment' of his debts, funeral and testamentary 
expenses, and bequeathing divers legacies to a considerable amount, 
proceeded in the terms following, that is to say — 

" I give and devise all and every my freehold and copyhold 
messuages, cottages, closes, farms, lands, tenements, hereditaments, 
and real estate situate at Market Basen, in the county of Lincoln, 
and also all my messuage or dwelling-house, with the garden, out- 
buildings, and appurtenances thereto belonging, situate in Albion 
Street, in the parish of Sculcoates, unto my dear wife, Elizabeth 
Nelson, and her assigns, for and during the term of her natural 
life, and I also give to her the rents which may be due for 
the same at my decease ; and ,from and immediately after her 
decease, I give and devise the same last-mentioned real estates, 

(1) 78 R. E. 183 (2 Ph. 563). 
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hereditaments, and premises, unto and to the ase of my son, Nblsok 
Thomas Sherlock Nelson, his heirs and assigns for ever.'* Hopkins. 

The testator's wife died in his lifetime, and he died in November, 
1848. By an indenture of mortgage, dated the 28rd of March, 
1827, certain messuages, closes, farms and lands situate in Market 
Basen aforesaid, were demised to the testator, for the term of 1,000 
years. Subsequently to the date of the mortgage, J. J. Clark 
became a bankrupt, and the mortgage money being unpaid, the 
testator filed a bill in this Court against his assignees to foreclose 
the equity of redemption in the mortgaged premises, and on the 
5th of June, 1834, he obtained an order absolute for foreclosure of 
the equity of redemption. The testator, up to the day of his 
death, continued to be entitled to all the said messuages, lands, and 
premises in Market Basen, comprised in the said mortgage ; but he 
had not, at the date of his will, or at any time thenceforward up to 
the day of his death, any freehold or copyhold messuages, cottages, 
closes, farms, lands, tenements, hereditaments, or real estate what- 
soever situate at Market Basen, or near or adjoining thereto, nor 
any other property at Market Basen besides the messuages and 
premises comprised in the mortgage to which the description 
contained in the clause of his will could apply. 

The bill was filed by Thomas Sherlock Nelson, the son of the 
testator, against his executors, and it prayed that it might be 
declared that, according to the proper construction of the said will, 
the plaintiff was entitled to all the said messuages, hereditaments 
and premises situate at Market Basen aforesaid, for the residue of 
the said *term of 1,000 years, and for all such other estate and [*^ii ] 
interest therein as the testator was entitled to. 

Mr. Bethell and Mr. FoUett appeared in support of the bill, 
and cited Hose v. BariLett (l), Day v. Trig (2), and Doe d. Dunning 
V. Lord Cranstoun (3), in which leaseholds had been held to pass 
nnder the word *' freehold," &c. 

Mr. Bacon and Mr. Prior^ for the executors, said they were 
not desirous of raising any objection to the plaintiff's demand, but 
submitted the question to the Court, and contended that as by the 
24th section of the Wills Act, which was passed previously to the 
date of the testator's will, a will was to speak from the death of 
a testator, the reason for the former decisions had ceased ; and the 

(1) Cto. Car. 292. (3) 9 L. J. (N. S.) Ex. 294. 

(2) 1 P. Wms. 286. 
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when the purchaser will be entitled to full possession of the vessel 
and her stores, agreeably to inventory as she now lies, alongside 
the pier, with all faults, hazards, damage, and risk from the day of 
sale." 

In compliance with this condition, the plaintiff paid 81. by way 
of deposit, and by his agent, duly authorized, signed an agreement 
to pay the remainder of the purchase-money. On the 27th of 
October, 1861, the defendant's alleged agent gave possession of the 
barge to the plaintiff, with all her papers, including the certificate 
of registry. 

An application was made to the defendant before the Ist of 
November, 1851, requesting him to execute a bill of sale of the 
barge, &c. to the plaintiff, which he refused to do, and in 
consequence this claim was filed for a specific performance. 

The defendant by his affidavit said, that being sole registered 
owner of the barge, *he, on the 22nd of November, 1850, in con- 
sideration of lOOZ. then paid, executed a bill of sale of the barge and 
stores to William Smerden, which was duly registered at the 
Custom Office on the 23rd of November, and that he had not since 
exercised any act of ownership over the barge, &c. on his own 
behalf. That William Smerden, soon after the sale, allowed the 
defendant, Joseph Curtis, to look after the barge, and that he 
appointed James Bains, a mariner, to navigate it, and that in 
October the barge went aground off Sheerness batteries, and was 
taken possession of by the boatmen, who, by throwing out a part 
of the cargo, floated her and kept possession till the sale ; that a 
Mr. Edgecumbe had authorized the sale, and that he believed it 
was not a bond fide sale. 

There was no evidence by whose authority or on whose behalf 
the sale was ordered, or by whose authority or on whose behalf the 
contract was signed. 



Mr. Wickens, for the plaintiff : 

After the sale to the plaintiff, upon an apparently clear certificate 
of registry, the plaintiff was informed that a previous sale had been 
made to Mr. Smerden, but that was no answer to the contract. 



Mr. Riidall, for the defendant : 

Joseph Curtis was the owner until the 22nd of November, 1850, 
but he was not the owner at the time of the sale. William Smerden 
was then the owner under a bill of sale, which had been registered 
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nearly a year before. The barge, &c. was worth much more than 
4(M. and had been in the management of the defendant on behalf 
of W. Smerden, but he had never authorized a sale. Whatever had 
been done was under a mistake, and as specific performance is a 
subject for the discretion of the Court, it will not entertain this 
claim, and as a bill will not lie for the recovery of a chattel, so 
neither will a claim. [He cited L/tfnn v. Chaters (i) and Mason v. 
Armitage (2).] 

Mr. Wickens was not heard in reply. 

The Master of thb Bolls: 

No decree that I make can affect William Smerden, who is no 
party to this claim. I think, however, the plaintiff is entitled to a 
decree for the specific performance of the contract with costs, and 
I must refer it to the Master to settle the bill of sale in case the 
parties differ. 



CLAR150- 
BOULD 

COBTIB. 



In re stables. 

(21 L. J. Oh. 620.) 

The Court will not give a direct benefit out of an infant's income to his 
father. 

A scheme by which an infant (whose father was living) was to be articled 
to a solicitor, and to live with an uncle residing in the same place, was 
approTod of by the Court ; and the imcle was appointed to act in the nature 
of a guardian to the infant, and to have an allowance out of his income. An 
application that an allowance might be made to the father, who lived at a 
diatauce, and was in very narrow circumstances, was refused. 

This was a petition presented by an infant. 

This petition stated that the infant, then seventeen years of age, 
was absolutely entitled to property which produced about 2201. 
a-year, that it was proposed that he should be at once articled to a 
solicitor named in the petition, who was willing to take him, and 
that he should, during his minority, reside with an uncle who lived 
in the same place as the solicitor. 

The petition then contained these statements : The father of the 
infant was living. He was a clergyman of the Church of England, 
but had no preferment, and was not entitled to any property what- 
ever, and his only means of subsistence were the emoluments 
derived from tecushing a village school, which amounted to no more 
than 20/. a-year. The father's residence was at a distance from 
the town where it was proposed the infant should be articled. 

(1) 44 E. E. 279 (2 Keen, 621). (2) 9 R. B. 131 (13 Ves. 26) 
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In re The petition then stated that it was proposed that the infant's 

uncle should be appointed to act in the nature of a guardian to 
him, and that an allowance of 901. a-year should be paid to him for 
the infant's benefit, and that the father was willing that the above 
arrangement should be carried out, and that he did not wish to 
interfere with the infant in any way. The petition then stated 
that, under the circumstances of the case, it was proposed that an 
allowance of 202. a-year should be paid to the father out of the 
infant's income not required for his maintenance. The petition 
prayed that the above scheme might be carried out, and that the 
uncle might be appointed to act in the nature of a guardian to the 
infant, and that the above-mentioned allowance should be paid to 
him for the infant's benefit, and that 20Z. a-year might be paid to 
the father. 

Mr. B. L. Chapman, for the petition, asked that the above- 
mentioned allowance of 20{. a-year should be paid to the father out 
of the income of the infant on the authority of the cases of Heysham 
V. Heysham (i) and Allen v. Coster (2). In Heysham v. Heysham 
the father of a female infant was dead, and her mother was living. 
The Court had passed over the mother and appointed another 
person to be the guardian of the infant. An order was made that 
180Z. should be paid to the guardian for the maintenance of the 
infant, and that 120Z., part of the infant's income, should be paid 
directly to the mother. In Allen v. Coster the principle of making 
an allowance to a parent directly, where the guardianship of the 
infant was in other hands, was recognised by Lord Langdale ; 
though, as it was there contended that there was a gift to the 
father of the income, the point was not expressly decided. 

Parker, V.-C, said, that in the case of Heysham v. Heysham a 
benefit was given to the mother. A father was bound to maintain 
his children, and he thought that he could not make an order 
giving him a direct benefit out of the income of the infant's pro- 
perty. In AUen v. Coster there was a sort of compromise. He 
must decline to make any order as to that part of the prayer of the 
petition which asked for an allowance to the father. 

(1) 1 Cox, 179. (2) 49 R. R. 346 (1 Beav. 202). 
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GOODMAN V. DRURY. is^^a. 

July 2S. 
(21 L. J. Ch. 680.) _?L 

A testator devised real estate to A. in fee, charged with an annuity to B. ^*^^ 
for life, and directed that after the death of B., the estate should be charged 
with the payment of 100/. a-piece to X., Y., and Z., and that the same 
should be paid to them respectively within six calendar months after the 
death of B., or such of them as should be then living. X. died in the life- 
time of B. : Held, that the legacy to X. had not vested, and was not payable 
to his representatives. 

Hbnrt Bates, by his will, dated the 2nd of February, 1827, 
devised his real estates therein mentioned to John Goodman, for 
his life, '' charged and chargeable as hereinafter mentioned," and, 
after his death, to William Goodman, his heirs and assigns. He 
then charged the devised estates with an annuity of 502. to his wife, 
and, after her death, with an annuity of 15Z. for his niece Mary 
Freeman, for her life. The will then proceeded as follows : " And, 
from and after the decease of my said niece, I do hereby further 
direct that the said hereditaments and premises shall stand and be 
farther charged, and I do hereby onerate and charge the same 
with the payment of the sum of 1002. a-piece to Bichard, Mary, and 
Lonisa Freeman, the children of my said niece Mary Freeman ; 
and which said several sums of 100/. I do hereby give and bequeath 
to each and every of them accordingly, and do direct the same to 
be paid and payable to them respectively, within six calendar 
months next after the decease of my said niece Mary Freeman, or 
to such of them as shall be then living." 

The testator died in 1885, and his widow in 1886. 

Mary Freeman, the daughter, married Mr. Drury, and died in 
the lifetime of Mary Freeman, her mother, the annuitant, who died 
in 1851. 

This was a special case under Sir George Turner's Act. The 
question was, whether the legacy of lOOZ. had absolutely vested in 
Mrs. Drury, so as to entitle her husband, who had taken out 
administration to her, to receive it. 

Mr. Russell and Mr. Pryor, for the devisee of the estate, cited 
Howes V. Herring (l). 

Mr. Malins and Mr. Shapter, for Mr. Drury, cited Farmer v. 
Francis (2) and In re Bartholomeiv's Trust (3). 

(1) M*C1. * Y. 295. Sim. & St. 505). 

(2) 27 K. H. 570 (2 Biug. 151, fol- (3) 84 E. B. 95 (1 Mac. & G. 354). 
lowed in the same case in Chuncery, 2 
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Parkbb, V.-C. : 

Where there is a gift of personal estate to a legatee, the post- 
ponement of the payment to a future period does not prevent the 
legacy from vesting. This, however, is not the case where there is 
a gift of money charged on real estate. Whatever may be the 
terms of a gift of money charged on land, if the payment is post- 
poned, the legacy will not vest until the time of payment. There 
is an exception to this rule (which does not apply here) where 
the postponement of the payment might appear to have reference 
to the situation or convenience of the estate. Here the direction 
is, that the estate " shall be charged with the payment of lOOZ. to 
each of three children of Mary Freeman, and which sum I do 
hereby give and bequeath to tliem accordingly." Had the will 
stopped there, they would have had vested interests. It goes on, 
however, to say, " I direct the same to be paid to them within six 
months after the death of Mary Freeman or to such of them as 
shall be then living." This contingency attached to the time of 
payment, and made, I think, the legacy contingent on the legatee 
surviving Mary Freeman. 



1852. 
JftHe 8, 9. 

Parker, 
V.-C. 
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WRIGHT V. WRIGHT. 

(21 L. J. Ch. 775—776.) 

Words which taken literally would make a testamentary gift contingent 
may be modified if the context of the will shows that the gift was intended 
to take effect unconditionally. 

A testator gave the residue of his estate to trustees, upon the usual trusts 
for conversion and investment, and directed them to pay such sums for the 
maintenance and education of his sons M. and N., during their minorities, 
or for apprenticing them, as his trustees should think proper ; and declared 
that, when his sons should have attained their ages of twenty-one years, his 
trustees should pay the then residue of the monies unto his two sons, pro- 
vided that they should be, in the opinion of his trustees, of competent 
understanding and sufficient discretion to manage and take due care thereof. 
M. and N. were both lunatic at the time of their attaining their majority : 
Held, that the qualification as to the sons being of competent understanding 
did not make the gift to them conditional, and that the testator's estate 
vested in them absolutely. 

WiLLUM Wright, by his will, dated the 3rd of September, 1813, 
devised and bequeathed all his real and personal estate to Lupton 
Wright, William Wright, and John Lambert, their heirs, executors, 
and administrators, upon the usual trusts, for sale and conversion into 
money, and directed that, out of the monies arising thereby, certain 
legacies therein mentioned should be paid to his daughters Hannah 
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and Isabella. The will then proceeded as follows : " And also that Wright 
they» my said trustees, or the survivors or survivor of them, or the wrkIht. 
executors or administrators of such survivor, shall, from and out of 
the said monies, pay and apply such sums of money for the main- 
tenance and education of my said sons Joseph Wright and Jonathan 
Wright, during their minorities, and for apprenticing them to any 
trade or business, and paying any fee or fees in respect thereof, as 
they, my said trustees, shall think most proper and for their advan- 
tage ; and when they, my said sons, shall have attained their said 
respective ages of twenty-one years, then, upon trust, that they, my 
said trustees, and the survivors and survivor of them, and the executors 
and administrators of such survivor, shall pay all the then residue of 
the monies which may have arisen from my said real and personal 
estates as aforesaid unto my two sons, Joseph Wright and Jonathan 
Wright, in equal parts and proportions, share and share alike, as 
tenants in common, for their own respective use and benefit ; provided 
that they, my said sons, shall be at that time, in the opinion of my 
said trustees, or the survivors or survivor of them, or the executors or 
administrators of such survivor, of competent understanding and 
sufficient discretion to manage and take due care thereof ; and, if 
it shall happen that either of my said sons shall die during his 
minority, then my will is, that the part and share of such son so 
dying shall be paid unto the survivor of them my said sons, upon 
his attaining his said age of *twenty-one years, provided he shall [ *776 ] 
then be of sufScient discretion to manage and take proper care 
thereoL And my will is and I do hereby direct that my said trustees 
and the survivors or survivor of them, and the executors and adminis- 
trators of such survivor, shall, from time to time, as occasion shall 
require, during the minority of my said children, place out at interest, 
upon some sufiScient mortgage security or securities, all the monies 
which they may receive from and in respect of my said real 
and personal estates, except what may be then paid and applied in 
discharge of my debts, funeral expenses, and the charges of my will, 
and in the maintenance and education of my said children during 
their minorities, or in the payment of any apprentice fee or fees to 
be paid upon the apprenticing of my said sons to any trade or 
basiness as aforesaid." 

The testator died soon after the date of his will. Joseph Wright 
attained his majority in 1819 and Jonathan in 1828. Jonathan 
Wright afterwards died. 

The will was proved by Lupton Wright, William Wright, and 
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Browx of former bills of lading and correspondence.) Then, if the agree- 
NoBTH. ment to carry ** freight free " or for a nominal freight was binding 
on Stock, it is binding on the defendants, his mortgagees. With 
regard to the first cargo, the defendants can have no claim which 
Stock himself would not have had; for the first bill of lading 
was signed and the contract complete before the date of the mort- 
gage. It is true that the other bill of lading was signed after the 
mortgage, but it was signed under an authority given before. 
The owner cannot, by mortgaging his ship, destroy the interest 
which he had previously created ; but the mortgagee must take 
the property subject to all contracts and authority theretofore 
made or given. If a high rate of freight had been reserved by the 
bills of lading, could the plaintiffs have excused themselves from 
paying it, on the ground that the authority to make such a con- 
tract was defeated by the mortgage ? Henry Holland filled two 
capacities ; he was partner of Charles Holland, the firm being 
the purchaser of the cotton which was transferred to the plaintiffs. 

[*9] *He was also the joint adventurer with Stock, in which latter 
capacity only he agreed with him to join in payment of freight ; 
therefore, any arrangement so made must necessarily be subser- 
vient to the rights of the plaintiffs, derived from the owners of 
the property. 

MelUsh for the defendants : 

The defendants, as mortgagees, are entitled to the freight claimed. 
Formerly it was considered that, where goods were shipped on 
board the vendee's vessel, the right of lien or stoppage in transitu 
was at an end ; but the cases of Van Casteel v. Booker (i) and 
Turner v. The Trustees of the Livei-pool Docks (2) show that, not- 
withstanding a delivery on board the vendee's ship, the vendor may 
preserve his rights, by making the goods deliverable to his order 
or assigns. A farther advantage is now sought for, viz. that an 
unpaid vendor should have a property in the consignment without 
paying any freight, for such would be the practical effect of a 
decision in the plaintiffs' favour. As regards the first cargo, the mean- 
ing of the contract in the bill of lading is, that the goods are to be 
held to the order of the shippers, until it is ascertained whether the 
bill of exchange drawn against the consignment is paid, and, if so, 
the goods are to become the property of the consignee. A nominal 
freight was inserted, because there was no intention that freight 
(1) 76 E. E. 729 (2 Ex. 691). (2) 86 B. R. 377 (6 Ex. 643). 
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shonld be paid at all events, since the goods might become the Brown 
shipowner's property ; but the bills not having been paid, the pro- Nokth. 
perty remained in the shippers, and therefore the current rate of 
freight was payable. It was for the benefit of the plaintiffs that 
they should not be obliged to pay freight before it was known 
whether the bills would be honoured. This point was not decided 
in Tamer v. The Trustees of the Livei-pool Docks, where the 
language of the bill of lading was "being owner's property," and 
not ♦as here "being owner's property when draft against same is [**0] 
paid." Those latter words show that the parties never meant that 
a nominal freight only should be paid in the event of the drafts 
being dishonoured. The real shipper was H. Holland, on the joint 
account of himself and Stock, and the intention was that, if the 
shipowner did not get the goods, freight should be paid for the use of 
the ship. Assuming, however, that such is not the true construction 
of the bills of lading, H. Holland had no power to bind Stock by a 
contract that the cotton should be delivered freight free or for a 
nominal freight to any one but himself. Suppose Stock had paid 
the bills of exchange, or H. Holland had indorsed the bills of 
lading to him, would not the defendants, as mortgagees, have had a 
lien for freight as against Stock? It is clear that he, having 
pledged the vessel and its earnings, would be liable to pay freight, 
notwithstanding the goods were carried on his own account. Then, 
if so, the defendants have a lien as against H. Holland, for the 
correspondence shows that, as between him and Stock, freight was 
payable at the current rate. At all events, the defendants are 
entitled to freight upon the cargo mentioned in the second bill of 
lading, which bears date subsequently to the mortgage. A person 
who is sole owner of a ship and joint owner of its cargo, may, by 
assigning the ship, pass the right to freight as incident to the 
transfer.^ If H. Holland had indorsed the bill of lading to Stock 
after the mortgage, and the latter had delivered it to a third person, 
the mortgagees would, as against him, have had a lien for freight. 
Where by the terms of a charter-party certain freight is payable to 
a shipowner, the consignee of the vessel cannot, by signing bills 
of lading reserving a different amount of freight, defeat the ship- 
owner's rights, but his lien attaches the moment the goods are put 
on board, even as against the indorsee of the bill of lading, whether 
he has bad notice of the terms of the charter-party or not : Faith v. 
The East *India Company (1), Small v. Moates (2). Here the bill of [ 'n ] 
(1) 23 R. E. 423 (4 B. & Aid. 630). (2) 35 R. R. 613 (9 Ring. 674). 
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Brown lading does not disclose the true contract, which, as between 
North. H. Holland and Stock, was a partnership transaction ; and it was 
competent for the latter to agree with the defendants to pay them 
freight for the cargo to be carried on board the ship which he 
then assigned; and such agreement, if good as against Stock, is 
also good as against H. Holland. The decisions with reference to 
bills of lading operating as an estoppel, are founded on the well- 
known maxim of law, that, if a person wilfully causes another to 
believe in the existence of a certain state of facts with a view to 
his acting upon them, and he in consequence does so act, the 
former is concluded from denying that such a state of things in 
reality existed: Abbott on Shipping, p. 323, 8th ed. ; Howard v. 
'Tucker (i). That rule, however, applies only as between the shipper 
and the assignee of the bill of lading ; but between the shipper 
and shipowner, the bill of lading is not conclusive: Grant v. 
Noncay (2). Here the master had no authority to sign bills 
of lading freight free or for a nominal freight ; and there is a valid 
contract for freight made with the defendants, by the person who 
was owner of the ship and also joint owner of the cargo. 

Couiinff, in reply : 

If the argument for the defendants were to prevail, it would 
impede the purchasing and shipping of cotton on behalf of ship- 
owners. Indeed no person could safely deal with the captain of a 
vessel, without first inquiring whether it was mortgaged. Turner v. 
The Trustees of the Liverpool Docks introduced no new doctrine, but 
only confirmed the decision of this Court in Ellersliaw v. Magniac (a). 
The second bill of lading does not contain the words ** being owner's 
[ *12 ] property," which are only explanatory *of the reason why freight 
is not required, and may be rejected as surplusage. The absolute 
direction in the bills of lading to deliver the goods '' to order or 
assigns" cannot be qualified by any private arrangement between 
the owners of the goods. Then, with regard to the second bill of 
lading, the mortgage gave no lien as against Stock, for there was no 
contract for freight irrespectively of the bill of lading, nor could 
any be implied. Faith v. The East India Company^ and Small v. 
Moates, are distinguishable, because in those cases there was an 
express contract that the shipowner should have a lien for the 
chartered freight. Here the mortgage reserves no right of lien on 

(1) 35 E. R. 418 (1 B. & Ad. 712). (3) 86 R. E. 39S (6 Ex. 570). 

(2) 84 B. E. 747 (10 0. B. 665). 
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the cargo, even if it were Stock's. Those cases, however, show that, Brown 

with respect to third persons, a bill of lading is conclusive. More- north. 

over, the plaintiffs, who claim under Henry and Charles Holland, 

cannot be affected by any rights which the defendants may have 

against Stock, or Stock and Henry Holland. But even if the 

plaintiffs did claim under Stock, the authority given by him to 

Henry Holland could not be revoked by a mortgagee without notice. 

The judgment of Baylby, J., in Pope v. Biggs (i) supports that 

proposition. 

Cur. adv. vult. 

The judgment of the Court was now delivered by 

Pollock, G. B. : 

This was an action for money had and received, brought to 
recover back money paid to the defendants under protest, in order 
to obtain the possession of certain bales of cotton, shipped on board 
the ElUn, and brought from New Orleans to Liverpool. The 
plaintiffs claimed the goods as indorsees under two bills of lading. 
The defendants claimed to retain the goods as mortgagees of the 
vessel, until payment of the freight alleged to be *due for the i*^'^! 
carriage of the cotton from New Orleans to Liverpool ; and the 
question in the case is, whether the claim to freight, made by the 
defendants, is well founded as to both or either of the bills of 
lading. If it be not well founded as to both, the plaintiffs are 
entitled to the judgment of the Court, to the amount of the sum of 
money paid upon one or both of the bills of lading. If it be well 
founded as to both, the defendants are entitled to our judgment. 

The transactions, out of which the question arose, were these : 
William Stock, of Liverpool, trading under the firm of Thomas and 
William Stock, the sole registered owner of the £Uen, and Henry 
Holland, of New Orleans, entered into an arrangement, under which 
the Ellen was consigned, during several voyages in 1850 and 1851, 
to Henry Holland, with general instructions to do the best he could, 
either in loading the vessel on freight or shipping cotton on joint 
account of Stock and Holland. It is stated in the case to be usual, 
when cotton is shipped on account of the shipowner, to insert in the 
bill of lading a nominal freight, or " no freight being owner's 
property." This practice enables the shipper to sell bills drawn 
against the shipment upon better terms, or to obtain a larger 
advance than if full freight is charged; and it had obtained in 
(1) 32 E. E. 665 (9 B. & C. 245). 
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1851 HANKIN V. BENNETT. 

•'"^*- (8 Ex. 107—115 ; a C. 21 L. J. Ex. 326.) 

C 107 ] [Contingeiit debt under Bankrapt Act, 6 Geo. IV. c. 16. See & 37 (3) of 

the Bankruptcy Act, 1883.] 



IN THE EXCHEQUER CHAMBER. 
18^ The eastern UNION RAILWAY COMPANY v. HART. 

[ 11« ] (8 Ex. 116—126 ; S. 0. 22 L. J. Ex. 20 ; 17 Jur. 89.) 

[Bbpobtbd above, 86 B. R. 645.] 



IN THE COURT OF EXCHEQUER. 



1852. DOE D. SMITH V. ROE. 

^'^' (8 Ex. 127 ; S. C. 22 L. J. Ex. 17 ; 16 Jur. 953.) 

[ » 27 ] [Obsolete practice.] 



1862. MORGAN V. JONES. 

^^' (8 Ex. 128—129 ; S. 0. 16 Jur. 978.) 

[ ^^^ ] pE^ractice under Common Law Procedure Act] 



1852. DOE D. LEIGH V. HOLT. 

^^' (8 Ex. 130—131 ; S. C. 21 L. J. Ex. 335 ; 16 Jur. 978.) 

[ *^^ ] [Practice under Common Law Procedure Act.] 



1852. HOBSON V. NEALE. 

Not, IH. 
(8 Ex. 131—132 ; S. C. 22 L. J. Ex. 25 ; 16 Jur. 1023.) 

I- -> [S. 61 of Chancery Procedure Amendment Act, 1852, not retrogpectiTe.] 



'852. GLEN V. LEWIS. 

*• (8 Ex. 132—134; S. C. 22 L. J. Ex. 24 ; 16 Jur. 1121.) 

''Obsolete practice.] 



vol*, xa.] 
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GOODLIFFE v. NEAVES. 

(8 Ex. 134—137; S. 0. 21 L. J. Ex. 338 ; 16 Jur. 1026.) 
[Practioe — Common Law Procedure Aot] 



1852. 
AToe, 19. 

[134] 



PINHORN V. S0U8TER. 

(8 Ex. 138—146 ; 8. C. 21 L. J. Ex. 336 ; 16 Jur. 1001.) 

The pEOTiaions of the Common Law Procedure Act, 1852, by which 
special demurrers were abolished, ought not to be read retrospectively. 

Tbbspass de bonis aspartatis. Plea, that, before the said time 
when Stc., by a certain indenture made between one Samuel Quested 
of the one part, and the defendant of the other part (profert), it 
was agreed between S. Quested and the defendant (who had then 
become, and was, and from thence during all the times hereinafter 
mentioned was, lawfully possessed of the messuages and premises 
hereinafter mentioned or referred to, for a certain term and period 
of time then to come and unexpired therein,) that S. Quested 
shoold hold certain messuages and premises in the said indenture 
particularly mentioned as tenant at will to the defendant, at the 
yearly rent of 150L, payable quarterly, at Lady Day, Midsummer 
Day, Michaelmas Day, and Christmas Day, in every year, for which 
rent it should be lawful for the defendant to distrain on the said 
premises, or any part thereof, as landlords may for rent reserved 
on leases for years ; but that it should be lawful for the defendant 
at any time to determine such tenancy, by leaving notice in writing 
for such purpose on the said premises ; and that he should apply 
the rent when received in such manner, and upon such trusts and 
purposes as in the said indenture mentioned, prout patet^ &c. 
Averments, that S. Quested held and enjoyed the messuages and 
premises as tenant thereof to the defendant, under and by virtue of 
the said indenture and *the agreement therein contained, from the 
time of the making of the indenture continually until, and at the 
said time when &c. ; and that before the said time when &c., 
the sum of 4872. lO^. of the rent aforesaid, for a period of three 
years and a quarter, became and was due and in arrear from 
S. Quested to the defendant, and at the said time when &c. remained 
in arrear. Whereupon the defendant, being so possessed as afore- 
said, distrained the goods in the declaration mentioned, the same 
then being upon the said messuage and premises, for the arrears of 
rent ; qua $unt eadem, &c. Verification. 



1852. 
Abv. 15. 

[138] 
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YouNo by one of the learned counsel for the defendant, that if, upon these 
waud. facts, this were held to be an act of bankruptcy, the decision would 
do much to shake the law on this subject. I am of opinion that, 
where there is no fraudulent intent under the statute of Elizabeth, 
and no intention to give a preference under the Bankrupt Acts, an 
assignment of less than one half of a trader's property is not made 
an act of bankruptcy by the additional simple fact, that the transfer, 
when acted upon, disables the trader from carrying on his trade, 
without the machinery so transferred. This point was decided by 
Carr v. Burdiss. The law is not that a man commits an act of 
[ •284 ] bankruptcy by disabling *him8elf from carrying on his business, 
but that he commits an act of bankruptcy when the necessary 
result of that act is to defeat or delay other creditors, who are not 
the object of that particular conveyance. But there is no authority 
for saying, that a conveyance, without fraudulent intent, of less 
than half a man's property, constitutes an act of bankruptcy. 
Here my Lord did not leave the question to the jury, whether 
the effect of the assignment of the machinery was to produce 
insolvency. 

Acts of bankruptcy arising from fraudulent assignments are 
confined to acts of a fraudulent nature under the statute of 
Elizabeth, with an immediate object to defeat creditors ; to such 
as are fraudulent under the Bankrupt Acts, being made with the 
object of preventing an equal distribution of the bankrupt's effects 
under his bankruptcy, which he knows must occur ; and lastly, to 
those where there is a transfer of property, which must necessarily 
in its results be known to the bankrupt to lead to the delay and 
disappointment of all the creditors, with the exception of that 
particular individual to whom the transfer is made. Such a 
transfer is also an act of bankruptcy, upon the principle that every 
man is bound to contemplate the necessary result of his own acts. 
The case upon which reliance has been placed by the learned 
counsel for the plaintiffs is that of Graham v. Chapman^ which 
involved a question of the last description ; and though the object 
of the deed there had no reference to giving up trade, or to the 
preference of one particular creditor to another, but was executed 
by the party with a view to obtain advances, and so to carry on his 
trade, yet inasmuch as that was a conveyance of all the party's 
property, the Court there held, and very properly so, that the 
transfer was of itself an act of bankruptcy. That case, therefore, 
has no application whatever to the present. I think there was no 
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aet of bankruptcy here; and that, in pursuance of the leave Yovvq 
reserved, the defendant is entitled to the verdict, but, *for the waud. 
reasons given by my Lord, that a nonsuit should be entered. [ *235 ] 

Aldsrson, B. : 

I am of iihe same opinion. The object of the deed seems to have 

been rather to afford a security for the solvency of Messrs. 

Brooks & Co., than for that of the bankrupt. The course of 

business appears to have been as follows : The bankrupt, who was 

a manufacturer, made and sold goods to Messrs. Brooks & Co., and 

they paid for those goods by their acceptances. The bankrupt 

wished to have cash for their bills, and he therefore applied to the 

defendant to discount them, so as to obtain ready money for his 

goods. The defendant, entertaining some doubts as to the solvency 

of Messrs. Brooks & Co., insisted that the bankrupt should give 

him some security for the discount, so as to secure to him the 

amount of the acceptances in case of nonpayment by Messrs. 

Brooks & Co., and for that reason the security was given. If 

Messrs. Brooks & Co. got into better credit, less would be paid by 

way of discount; or if they get into worse credit, the bankrupt 

might continue to deal with them no further. All these are 

matters which might account for the high rate of interest, and are 

consistent with the bankrupt's having a reasonable expectation of 

>rying on the business. The only question here is, whether a 

surity given for such property, on which security the bankrupt 

d not, at the time he gave it, expect to have to pay anything, for 

) believed all these bills would be provided for by Messrs. 

rooks & Co. — whether such security, given in respect of less than 

Uf his existing property, can be considered as an act of bank- 

ptcy ? If we were to hold that it is, we should be going much 

.ther than any case has yet gone, and I do not think we are 

/istified in going to that extent. 

Platt, B. : 

I am of the same opinion. I agree in what has been stated by 
my brother Aldbrson with reference to *the solvency of the parties [ *2^** J 
to the deed. Independently of the testimony of the bankrupt, that 
the instrument was not executed in contemplation of delaying his 
creditors, I think there was no evidence of fraud. But the bank- 
rupt's account must be taken as true. He was called by the 
assignees, and no imputation is cast upon his testimony. He 
states that he was possessed of upwards of 3,000i. worth of ^^^^ 
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You»R property, and that he pledged 1,500{. of it for the purpose of giving 
Waud. security, which was required by the persons who discounted his 
bills on Messrs. Brooks 4; Co. ; and that the whole of his obliga- 
tions, including what might fall in with respect to Messrs. 
Brooks &i Co., at that time did not exceed 2,900/. Such a transfer 
does not come within the principle of the case where a man assigns 
the whole of his property, or the whole with a colourable exception, 
which in point of law is considered as no exception. That being 
the case, what was the object of this deed ? The bankrupt deposes, 
that his object was to enable him to carry on his trade, and not to 
delay his creditors ; that was not an act of bankruptcy. For these 
reasons, I think the rule should be absolute to enter a nonsuit. 

Rule absoltUe accordingly. 

1852. ASH V. p. DAWNAY(l). 

Xov^. ^g j,^ 237-243 ; S. 0. 22 L. J. Ex. 59 ; 20 L. T. 0. S. 103.) 

[ 2^^ ] A sheriff, who has entered under a writ of yi./a., and continues on the 

premises in possession of the goods for more than a reasonable time, ir 
liable in trespass for so continuing beyond the time allowed by law. 

Trespass for breaking and entering the plaintiff's dwelling-house, 
and for continuing therein making a disturbance, for a long time, to 
wit, for seven weeks. 

The defendant pleaded, first, Not guilty ; and secondly, a justifi- 
cation under a writ of testatum Ji. fa,, issued against the goods of the 
plaintiff and two others, and directed to the defendant as Sheriff of 
Yorkshire. 

To this second plea the plaintiff pleaded, by way of new assign- 
ment, that the plaintiff issued his writ, and declared for other 
trespasses than those sought to be justified by that plea ; for that, 
after the seizure in execution of the plaintiff's goods, and after the 
expiration of a reasonable time for such seizing and taking in 
execution and removal, under the writ and warrant, of the said 
goods and chattels off the said dwelling-house, and for the com- 
pletion of the purpose for which the said dwelling-house was so 
entered, the defendant did not depart from the dwelling-house, but, 
on the several days and times in the declaration mentioned, and 
after the said goods had been so taken in execution, and after the 
expiration of such reasonable time as aforesatd, broke and entered 
the said dwelling-house of the plaintiff, and then made a great 

(1) Cited, Lee v. Dangar, Grant <k Co. [1892] 1 a B. 231, 242 (a£H. [1892] 2 
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noise &c. therein, and continued therein making such noise &c. for ^^h 
a long time, to wit, as in the declaration mentioned, being other dawnay. 
trespasses than those pleaded to, &c. 

To this new assignment the defendant pleaded, first, Not guilty ; 
and secondly, a justification under a writ of testatum fi. fa. This 
plea, after stating that the writ duly issued directed to the defendant 
as such sheriff, that it was delivered to him, that whilst he was such 
sheriff he made his warrant directed to one W. P., his bailiff, by 
which he commanded him to levy the amount of the writ &c. of the 
goods *and chattels of the plaintiff, and of two other persons named [ *'^'^^ 1 
in the writ ; that the said warrant was delivered to W. P. ; by virtue 
of which writ and warrant he peaceably and quietly entered into 
the said dwelling-house, the outer doors thereof being then open, in 
order to, and did then, seize and take in execution divers goods and 
chattels of the plaintiff, for the purpose of levying the monies, &c. 
The plea then proceeded to state, that the said goods and chattels 
continued in the said dwelling-house from the time when they were 
so seized and taken in execution until the defendant levied thereout, 
as hereinafter mentioned, the monies so directed to be levied &c., 
and that the said writ, during all the time in the new assignment 
mentioned, was in full force, unexecuted and not returned, where- 
fore W. P., so being and as such bailiff, continued and remained in 
the said dwelling-house, in possession of the said goods and chattels, 
during the period in the new assignment mentioned, for the purpose 
of selling the said goods and chattels, and levying thereout, and did, 
to wit, on &c., levy thereout the said sums of money so directed &c. ; 
and, in so doing, the said W. P. did necessarily make a little dis- 
turbance, &c., and did stay and continue making such disturbance for 
the said space of time, as he lawfully might for the cause aforesaid, 
doing no unnecessary damage to the plaintiff, which said continuing in 
the said dwelling-house, after the said goods and chattels had been so 
seized and taken in execution, until the said monies were so levied 
ihereout, are the said several trespasses above newly assigned, &c. 
The plaintiff replied to this plea, (after alleging that the writ and 
warrant, and the goods &c., and the taking in execution in that 
plea mentioned, were respectively identical with those mentioned in 
the second plea to the declaration), that the said continuing and 
remaining of W. P. in the said dwelling-house of the plaintiff in 
possession of the said goods, &c., as in the last plea mentioned, and 
the several other trespasses in and by that plea attempted to be 
'justified were not, nor was any part thereof, necessary or required C '^so ] 

80—2 
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Chew On the part of the defendants, it was objected, that title to a 

HoLROTD. corporeal hereditament was in qaestion, and therefore that the 
county court was ousted of its jurisdiction by the 58th section of 
the 9 & 10 Vict. c. 95 (1). The Judge of the Court overruled the 
objection, and the cause proceeded, and the plaintiff obtained a 
verdict with 25L damages. On a preceding day in this Term the 
present rule had been obtained. 

I 260 ] Hugh HUl (Wheeler with him) showed cause : 

The question turns upon the proviso contained in the 58th 
section of the 9 & 10 Vict. c. 95, which enacts, that the county 
court ** shall not have cognizance of any action of ejectment, or 
in which the title to any corporeal or incorporeal hereditaments 
&c. shall be in question." And the question is, whether the 
present case is taken out of the jurisdiction of the county court, 
as being an action in which the title to an hereditament is 
disputed. It is submitted, that the word '' hereditament " implies 
something which is capable of being inherited, and that a mere 
dispute with reference to occupation is not sufficient to oust the 
jurisdiction of the county court. 

(Parke, B. : The language of the statute plainly prohibits the 
Judge of the county court from determining matters where the 
title to corporeal or incorporeal hereditaments is in question.) 

In Lloyd v. Janes (2), it was held that, in order to oust the jurisdic- 
tion of the county court, the claim set up must be a bond fide one; 
and WiLDB, Ch. J., there observes, that the word '' hereditament " 
is defined in the text books to signify '' all such things, whether 
corporeal or incorporeal, which a man may have to him and bis 
heirs by way of inheritance, and which, if they be not otherwise 
bequeathed, come to him which is next of blood, and not to the 
executors or administrators, as the chattels do." There is no 
doubt that, where the Judge has jurisdiction over the question of 
fact, and has given his decision, that decision cannot be disturbed 
by this form of remedy : Fearon v. NorvaU (s). 

(Pabke, B. : In Lloyd v. Jojies (2), the objection to the jurisdiction 
of the county court was founded upon a pretended custom 
which the Court held to have no valid existence ; and the Lord 
Chief Justice also says, ''But further, supposing any question 

(1) See now 8. 56 of the County (2) 77 R. R. 278 (6 C. B. 81). 

Coui-te Act, 1888.— J. G. P. (3) 79 R. R. 865 (5 Dowl. & L.439). 
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ooald arise in the cause regarding the alleged custom, still that 
circumstance would not bring the cause within any of *the classes, 
the jurisdiction of the county court over which is excluded by the 
58th section referred to ; inasmuch as that section excludes the 
jurisdiction in causes involving disputed claims to incorporeal 
hereditaments, and the claim in question is not an incorporeal 
hereditament." The word "hereditament" merely defines the 
nature of the thing itself.) 

The question of title did not arise ; it was for the Judge to say 
whether the title came in question : Thompson v. Ingham (i) ; and 
if upon the evidence he was wrong, that would be good ground for 
a prohibition. 

(Parks, B. : That case decided, that the Judge cannot give 
himself jurisdiction by his decision ; if he could do so, he might 
give himself jurisdiction to any extent.) 

If the proviso in the 58 Ih section is applicable to every case in 
which it appears that any interest in a corporeal or incorporeal 
hereditament is in dispute, it must be admitted that the county 
court had not jurisdiction here. 

Cowling, in support of the rule, was not called upon. 

Per Curiam (2) : 



The rule must be absolute. The case is clear. 



Rvle absolute. 



IN THE EXCHEQUER CHAMBER. 
(In Error from the Court of Exchbqubr.) 



CLARKE V. GANT. 

(8 Ex. 252—257 ; S. 0. 22 L. J. Ex. 67.) 
[Rules of Pleoding^Obsolete.] 



Chew 
c. 

HOLBOTD. 
[•261] 



1852. 
Nov. 29. 



LORD HENNIKEU v. The ATTORNEY-GENERAL. 

(8 Ex. 257—259 ; S. C. 22 L. J. Ex. 41 ; 16 Jur. 1143.) 

[Bbportbd with Attoi-ney-Oenei-al v. Lord Henniker in 86 
B. R. 678.] 



(1) 1 KM. A P. 216. 



(2) PoLix)CK, C. 13., Alderson, B., 
Plati', U., uud Maktin. li. 



1852. 

[257] 
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IN THE COURT OF EXCHEQUER 



[ 269 I 



1W2. TAYLOR V. LOFT and Others. 

Nvr. 10. 
,^53^ (8 Ex. 269—279 ; S. C. 22 L. J. Ex. 131 ; 20 L. T. O. S. 248.) 

•^o^* 1^- In the year 1819, a level was taken and survey made of lands in Bilsby, 

in Lincolnshire, liable to be rated to a drain called the Boy Qrift, and the 
Court of Sewers directed a precept to the sheriff, requiring him to summon 
jurors de carpore comiiatus, to appear at a certain place and time, and make 
a presentment. The sheriff having, under this precept, summoned a jury 
from the hundred of Calce worth, in the said county, in May, 1819, they 
made a presentment, that the Boy Orif t was ruinous, and that certain works 
therein were absolutely necessary; and that lands in the occupation of 
various persons, including the plaintiff, received benefit or avoided danger 
by the drainage, and ought, therefore, to bear the charges thereof ; and they, 
accordingly, assessed a rate, which the Commissioners confirmed. No appeal 
was made against this presentment or assessment, and in 1823, a special law 
of sewera was enrolled, containing the presentment, and from that time to 
the year 1837 all rates were made under such law. No level had been taken 
or survey made since 1819, nor had any presentment of a jury been made 
since 1837. In 1840, a new commission of sewera issued; and at the first 
Court holden under it, it was ordered *' that all laws, Acts, deeds, constitu- 
tions, and ordinances of sewers held for the county of Lincoln, and which 
had not been repealed,, altered, or superseded, should be confirmed and 
stand in full force.'* In 1846, at a meeting of the Comiiiissiouers, the dike- 
reeve required them to authorise him to make a rate according to the above- 
mentioned survey by level, and without any presentment of a jury, which 
the Commissioners authorised him to do. In 1847 and 1848 similar rates 
were made, without any presentment of a jury. The plaintiff having refused 
to pay these rates, the Commissioners issued a distress warrant, under which 
his goods were taken, whereupon he brought an action of trespass: Held, 
first, that the confirmation of the special law of 1823, by the order of the 
new Commissioners in 1841, rendei-ed the presentment of 1819 operative and 
applicable to the rates in question, and consequently that they were valid. 
Semhle, that, upon a representation of a change of circumstances arising 
since the presentment, it would be competent for the Commissioners to 
inquire into the facts by a fresh presentment, the 17th section of the 
3 & 4 Will. IV. c. 22, being framed for that purpose. 

Secondly, that it was no objection to the presentment that the sheriff 
summoned the whole of the jury from the hundred of Calceworth. 

Trespass de bonis asportatis. Pleas : Not guilty, and a justifica- 
tion by authority of a commission of sewers, for tax assessed by 
the commission under the 28 Hen. YIII. c. 5. To the plea of 
justification the plaintiff replied de injuria, on which, and on the other 
plea, issue was joined. The cause was tried before Jervis, Ch. J., at 
the Lincolnshire Summer Assizes, 1850, when a verdict was found 
for the plaintiff, subject to the opinion of the Court upon the 
following case: 

The plaintiff is the owner and occupier of certain lands in the 
parish of Bilsby in the county of Lincoln. The defendants, *before 
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and at the time of making and assessing the rates, and of issuing Tayi.or 
and executing the warrants hereinafter mentioned, were Com- lo^. 
mifisioners of Sewers for the said county, acting for the district in 
which the said parish is situate under a commission issued and 
dated the 25th of November, 1840. The said parish is intersected 
by a certain public drain called the Boy Grift. 

The plaintifif has sustained damage to the amount of 112. 7s. lOd., 
in respect of the trespasses complained of in the declaration. 
Those trespasses were committed by command of the defendants, 
and ander and by virtue of a warrant under their hands and seals, 
dated the 23rd of February, 1849. (The case then set out the 
warrant, which recited that the plaintifif was assessed at the sum 
of 81. Ids. Id.y being three proportion rates of lands in Bilsby in 
his occupation, towards the works of sewers, and that he had 
refused to pay &c.) The three rates in the warrant mentioned were 
rates made for the years 1846, 1847, and 1848 respectively, on the 
lands of the plaintifif, situate in Bilsby, and within the level drained 
by the said drain. 

On the Brd of April, 1846, the Commissioners of Sewers for the 
district in which the said lands lie held an annual meeting. At 
this meeting the dike-reeve of the parish of Bilsby was present, and 
in that capacity required that the Commissioners should authorise 
him to make and assess, according to a certain survey and level, a 
rate for the year 1846, for and in respect of the public drain called 
the Boy Grift The Commissioners thereupon directed the said 
dike-reeve to make and assess such rate without any presentment 
of a jury, except as hereinafter mentioned. The dike-reeve, on the 
3rd of April, 1846, in pursuance of the aforesaid authority, made 
and assessed a rate for and in respect of the Boy Grift drain, upon, 
among other persons, the plaintifif, in respect of the occupation of 
his lands within the said level. The case then proceeded to state 
the mode of assessment and amount of the rate ; and that, in the 
years 1847 and 1848, similar rates were made by the dike-reeve, 
*by the authority of the Commissioners. No jury was summoned [ *27i ] 
or empannelled for or at the making of any or eitiier of the afore- 
said three rates, but those rates were all made without any pre- 
sentment of any jury other than as hereinafter mentioned. 

In the year 1818, upon the petition of several proprietors and 
occupiers in Bilsby of lands drained by the Boy Grift, a level was 
taken and survey made of the lands in Bilsby liable to be rated to 
the Boy Grift drain ; and at a Court of Sewers for the said district, 
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Taylor holden on the 22nd of September, 1818, the said Court did order, 
Lo^, that a precept should be directed to the sheriff of the said county, 
requiring him to summon a sufficient number of good and lawful 
men of the county of Lincoln, in nowise concerned in the drainage 
by Bilsby Boy Grift Gowt and Outfall, or either of them, or any of 
the lands draining through the same, by whom the truth might be 
best known, to be and appear at the then next Court of Sewers to 
be holden at Mablethorpe in the said county, on Thursday the 
15th of October then next, at 10 o'clock in the forenoon, then 
and there to be empannelled, sworn, and charged to inquire and 
present such things as should be then and there given them in 
charge. 

At a Court of Sewers for the said district, holden at Mablethorpe 
on the 15th of October, 1818, a jury appeared, and was empannelled 
by the said Court. The said jury was summoned from the hundred 
of Calceworth, in the said county. The last-mentioned Court was 
adjourned to the 15th of May, 1819. At a Court of Sewers, holden 
by adjournment at Alford, on Saturday, the 15th of May, 1819, the 
said last- mentioned jury again appeared. 

On the 15th of May, 1819, a presentment was made by a jury of 
the hundred of Calceworth, in the county of Lincoln, whereby it 
was presented in substance that the Boy Grift Gowt and Outfall 
was in a very ruinous and dangerous state, and insufficient for the 

[ ^272 ] drainage of the *lands entitled to be drained thereby ; that certain 
works therein mentioned were absolutely necessary ; and the jury 
did thereby find that the several quantities of land in the occupa- 
tions of persons named in the schedule received benefit or avoided 
danger by such drainage, and ought therefore to bear the charges 
thereof ; and did thereby find that the plaintiff was the proprietor 
and occupier in Bilsby of 21a. 8r. 16p. of land. It further found 
in Bilsby 1,874a. Br. 8p. liable to the rate, and assessed a rate of M. 
per acre, payable by instalments. Afterwards, at a Court holden 
the 8rd of June, 1819, a rate, calculated in the proportions in the 
schedules named, was made. 

No appeal was made against this rate or assessment ; and at a 
special Court of Sewers holden on the 27th of June, 1828, a special 
law of sewers was signed and sealed, and ordered to be registered 
on the rolls of the said Court, containing the said presentment 
and proceedings touching the said works ; which said law was 
accordingly registered ; and from that time to the year 1887, each 
of the rates made was founded on the presentment of a jury in the 
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proportions settled by the survey and level so made in the year Tatlos 
1819, and comprised in the said law of sewers. j^^ 

No level has been taken or survey made since the year 1819. No 
presentment of a jury has been made, nor any jury empannelled 
since the year 1837 ; but at a Court held at Alford, on the 16th of 
April, 1841, being the first Court holden after the issuing of the 
last commission, the following order was made : ** Ordered, that all 
laws, Acts, deeds, constitutions, and ordinances of sewers heretofore 
made, enacted, ordained, and decreed by Courts of Sewers held in 
and for the county of Lincoln, and which have not been repealed, 
altered, or superseded, be confirmed and stand in full force." All 
rates made subsequent to 1837 were made in the same manner as 
those for the years 1846, 1847, and 1848. 

The question for the opinion of the Court was, whether, *under [ *273 ] 
(he above circumstances, the defendants were legally justified in 
taking the goods of the plaintiff, and whether they are liable to an 
action of trespass for so doing. If the defendants were not legally 
justified, and liable to an action, the verdict is to stand ; otherwise 
to be entered for the defendants. 

JVilles (Cockle with him) argued for the plaintiff (Nov. 10) : 

The rates in question are invalid, there having been no present- 
ment of a jury since the year 1819 : Rex v. Commissioners of Sewers 
for the County of Somerset (l), Wingate v. Waite (2). Callis, in his 
Reading on the Statute of Sewers (3), after stating '' what things 
officers of sewers may do by survey only," proceeds to describe the 
'* things to be done by a jury:" first, they must find what persons 
have erected any let or impediments, as a flood-gate, mill-dam, &c. 
Secondly, through whose default any wall, bank, river, sewer, or 
other defence is defective ; and thirdly, what persons are bound to 
do the repairs. It was formerly doubted whether a presentment 
was not necessary upon each occasion to repair; but the 3 & 4 
Will. IV. c. 22, s. 13, enacts, that whenever there shall have been 
a presentment under any commission, it shall not be necessary to 
have another presentment, upon any subsequent reparation of the 
same defences, during the continuance of such commission. That 
enactment assumes that the Commissioners could not act without 
a presentment ; and the 17th section provides, that nothing therein 

(1) 9 East. 109. (3) P. 108. 

(2) 6 M. & W. 739. 
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Taylor contained shall prevent the Commissioners from causing inquiry 
Lo^. and presentment by a jury as before. 

(Platt, B., referred to Com. Dig. "Sewers," (C 5).) 

No person is liable to contribute to a rate of this kind, unless it is 
found by a jury that he will receive benefit or avoid damage by the 
[ *274 ] proposed works ; but it is not shown that these assessments *were 
in respect of any benefit received or damage avoided by the 
drainage which, in the year 1819, a jury found was necessary. The 
presentment was with reference to a state of circumstances then 
existing, and which in the year 1846 may have been materially 
altered. The case of St. Kathefine Dock ComjHiny v. Higgs (i) 
affords an instance of the change of levels. Under the present- 
ment in 1819, the then Commissioners could only compel those 
persons to contribute whose names were mentioned in the schedule, 
and who might have traversed the presentment. But, assuming 
that the plaintiff could now do so, a traverse, that the land in the 
occupation of the persons named in the schedule did not receive 
benefit or avoid danger by the drainage, would not raise the ques- 
tion, whether the plaintiff was liable to be assessed. Further, the 
presentment itself is invalid. The precept requires the sheriff to 
summon a jury of the county, but the jury was summoned from 
the hundred of Calceworth : Birkett v. Crozier (2), Cuatodes Libertat. 
dc. V. The InhahitanU of Outwell (8). 

Mellor for the defendants : 

The presentment in 1819 was sufficient to warrant these rates. 
It is clear that, since the 8 & 4 Will. lY. c. 22, there need be no 
new presentment in respect of the same works during the existence 
of the same commission, yet, non constat that persons assessed in 
1845 would be the same as those mentioned as receiving benefit in 
a presentment of 1885. It is immaterial whether the plaintiff can 
traverse the presentment, because, if he derives no benefit nor 
avoids danger by the drainage, he may dispute his liability to be 
rated in an action of trespass or replevin : Staford v. Hamston (4). 
I ^276 ] The jury only inquire as to the then state of the drainage, and *what 
lands would be benefited or avoid damage by new works : Callis on 
Sewers, pp. 108, 109, 110 ; and if there is a subsequent change of, 
circumstances, which alters the liability, the parties may appeal 

(1) 10 a B. 641. (3) Sty. 184, 191. 

(2) Moo. ^ Mai. 119. (4) 2 Brod. & B. 691. 
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against the rate. The 8 & 4 Will. IV. c. 22, b. 7, enacts, ' ' That all laws, taylob 

Acts, decrees, constitutions, and ordinances, made or to be made by i^^^ 

any Court of Sewers, and duly registered in the rolls or books of 

such Court by the clerk to the commission, shall continue in full 

force and effect, notwithstanding the expiration, repeal, or other 

determination of the commission under which such laws, Acts, 

decrees, constitutions, and ordinances shall have been respectively 

made," &c. The case finds that, on the 27th of June, 1828, a special 

law of sewers was enrolled, containing the presentment in question ; 

so that it thereby became incorporated with and formed part of the 

laws. Those laws were confirmed by an order of the Court after the 

new commission issued, and consequently there is a valid decree of 

the present Commissioners that this particular drainage is necessary, 

and that lands in the occupation of certain persons receive benefit 

or avoid danger by such drainage. 

The Court then called on 

Cockle to reply : 

The 7th section of the 8 & 4 Will. lY. c. 22, does not authorise 
the Commissioners to make laws at variance with their adminis- 
trative functions. If the construction suggested be put upon that 
section, the 13th and 17th will be rendered inoperative. It is 
difficult to see to what those sections can apply, unless the Legislature 
contemplated a fresh presentment under a new commission. 

Cur. adv. vuU. 

Pollock, C. B. : 

In this case we are of opinion that the judgment of the Court 
must be for the defendants. *The question was, as to the validity [ *276 ] 
of certain rates made in 1846, 1847, and 1848, on the plaintiff's 
lands. The dike-reeve, in 1846, having applied to the Commissioners 
to authorise him to make a rate according to a survey by level in 
respect of the Boy Grift (a drain intersecting the parish of Bilsby), 
the Commissioners authorised him to do so without any special 
presentment of a jury previously being made on that occasion ; and 
the same thing happened in 1847 and 1848. It was for these rates 
that the distress warrant of the Commissioners was issued and the 
plaintiff's goods seized. 

There is no doubt, that, according to the law which governs in 
these cases, a previous presentment is necessary to justify such a 

R.B. — VOL. xa. 31 
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Taylor rate. It is unnecessary to cite aathorities to show this. But the 
LoiT. question here is, whether there has not been a sufficient previous 
presentment by a jury. 

The case states that, in the year 1B18, on the petition of the 
occupiers in Bilsby of lands drained by the Boy Grift, a level was 
taken and survey made of the lands in Bilsby liable to be rated to 
(he Boy Grift ; and on September 22nd, 1818, the Court of Sewers 
directed a precept to the sheriff, requiring htm to summon jurors 
de corpore comitatus of Lincoln, to appear and inquire ; and that, 
on the day of appearance, the sheriff having under this precept 
eammoned a jury out of the hundred of Calceworth, the jurors 
appeared, and there was an adjournment to the 16th of May, 1819, 
when a presentment was duly made by that jury, that the Boy 
Grift was ruinous; and they also found certain lands in the 
occupation of various persons (included in a schedule) received 
benefit or avoided danger by the drainage through the Boy Grift, 
and ought, therefore, to bear the charges of repairing it. The 
plaintiff's lands were included in this schedule and presentment. 
No appeal was made against this presentment or the assessment 
made under it ; and on the 27th of June, 1828, a special law of 

[ •277 ] sewers was made and registered in *the rolls of that Court con- 
taining the said presentment, touching the said works; under 
which special law of sewers all rates up to the year 1887 have been, 
and since, from time to time made without objection. In the year 
1840, however, a new commission of sewers was issued ; and at 
the first Court under it, it was ordered that all laws. Acts, deeds, 
constitutions, and ordinances of sewers theretofore made, enacted, 
ordained, and decreed by Courts of Sewers held for the county of 
Lincoln, and which had not been repealed, altered, or superseded, 
should be confirmed, and stand in full force. 

At the time of the argument, it was conceded that it was not 
necessary to have any fresh presentments during the continuance 
of the commission under which the presentment was first made, 
that being clearly provided for by the 3 & 4 Will. IV. c. 22, s. 18 ; 
but it was said that this could not apply to another and subsequent 
commission, the Act being limited expressly by the words, '' during 
the continuance of such commission." There might have been 
some difficulty if the case turned on the proper construction to be 
put on this clause. But here the law of sewers, made on the 27th 
of June, 1823, and confirmed by the act of the Commissioners in 
the year 1841, makes it unnecessary to examine into that question ; 
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for, after tliat act, against which no appeal has ever been made, we Tatlob 
think that the presentment of the 15th of May, 1819, remains still i2'^, 
operative ; and that the rates made upon and by virtue of it in 
1846, 1847, 1848, were therefore valid. Probably, upon a repre- 
sentation of a change in circumstances arising since such present- 
ment, it would be competent for the Commissioners to inquire into 
the facts by a new jury and a fresh presentment, just as if 
no previous presentment had been made; and for this purpose 
it is probable that the 17th section of the 8 & 4 Will. lY. c. 22, 
was framed. 

But here, in 1887, there was an existing ordinance or *decree of C ^278 ] 
sewers, valid, and continuing during their continuance, and this is 
confirmed by the new commission ; and we think this virtually 
makes the ordinance or decree under the old, an ordinance or decree 
under the new commission also. Now it is clear that, according to 
the law of sewers (Gallis, 281), the Commissioners have power to 
constitute and ordain laws, ordinances, and decrees ; as Callis says, 
not only jus dicere, but jus facere. These laws must, however, be 
for the safeguard, conservation, redress, correction, and reformation 
of the matters committed to their charge, and necessary and 
behoveful, and chiefly (as Callis afterwards says) pro bono publico^ 
and not pro priiato alicujus. 

Now, we think this decree or ordinance, whichever it may be, 
fulfils all these requisites. It is made pro bono publico. It is 
necessary and behoveful that all decrees in force should remain in 
force ; and that parties should not, by the issue of a new com- 
mission, be altered in their previous rights and liabilities ; and it 
is clearly applicable to the conservation and reformation of the 
Boy Grift, one of the matters committed to the new Commissioners 
to preserve and repair. We think, therefore, that this resolution 
of the new Commissioners was legal and valid ; and that its efiect 
really is to make the presentment of May, 1819, a continuing and 
valid presentment applicable to the rates in question ; and that 
these rates were therefore valid. 

It was suggested, but not much argued, that the first present- 
ment was bad, as the jury was summoned by the sheriff from the 
hundred of Calceworth only. This is a mere mistake of fact. The 
precept to the sheriff was to summon de corpore comitatiis, and was 
therefore right even according to Birkett v. Crozier (i). The sheriff 
in his discretion, as he well may, in obedience to this precept, 

(1) Moo. ft Mai. 119. 

81—2 
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Tatlob *8timinoned jurors who resided in a particular hundred ; but, in law» 
Loft. ^^^7 ^^^ jurors de corpore condtatus still. Under these circum- 
[ *279 ] stances, he has had an unlimited discretion given him ; but, like a 

wise man, has exercised it in the most convenient way. We think 

there must be judgment for the defendants. 

Judgment for the defendants. 



1868. The WATERFORD, WEXFORD, WICKLOW, and 

Jan, 16. * ^ • ' 

— DUBLIN RAILWAY COMPANY v. PIDCOCK. 

r 279 1 

^ ^ (8 Ex. 279—286 ; S. C. 22 L. J. Ex. 146.) 

The defendant, by letter, requested the provisional committee to aUot to 
him one hundred shares in a proposed Railway Company. In answer he 
received the following letter: '^Sir, — ^The provisional committee having 
allotted to you fifty shares of 20/. each in this undertaking, I am instructed 
to request that you will pay a deposit upon them of 1/. 10«. per share, on or 
before the 30th instant, to one of the following bankers," &c. ''I beg also 
to inform you that scrip certificates for the above number of shares will be 
delivered to you in exchange for this letter and the banker's receipt for the 
deposit, after the execution of the Parliamentary contract and subscribers' 
agreement, which will lie for your signature at this office on and after 
Monday the 30th instant.*' At the foot of the letter was the following 
memorandum : '' The shares allotted to you will be considered forfeited, if 
the deposit be not paid within the period specified above, and the Parlia- 
mentary contract and subscribers' agreement must be signed on or before 
the 20th of August, 1845." The defendant paid the deposit, but did not 
sign the Parliamentary contract or subscribers' agreement. The Company 
was afterwards incorporated, and the defendant's name was placed on the 
sealed register of shareholders. In an action for calb: Held, that the 
defendant was not a shareholder, and that the above circumstances were an 
answer to the prima fade case arising from the production of the register 
containing the defendant's name. 

Debt for railway calls. The declaration, which was in the 
statutory form, alleged that the defendant was the holder of fifty 
shares in the Waterford, Wexford, Wicklow, and Dublin Railway 
Company, and was indebted to the plaintiffs in 1752. for three calls 
upon the shares. Plea, that the defendant was not the holder of 
the said shares, modo et forma ; upon which issue was joined. 

At the trial before Martin, B., at the Middlesex sittings after last 
Michaelmas Term, the plaintiffs' evidence consisted of proof of 
notice of the calls, and the production of the sealed register of 
shareholders, in which the defendant's name appeared as the holder 
[ *280 ] of fifty shares in *the Company. On behalf of the defendant, it 
was proved that, on the 29th of April, 1846, he sent the following 
letter of application : 



PlDCOCK. 
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" To the Provisional Committee of the Waterford, Wexford, Wicklow, Watbrpord, 
and Dublin Railway Company. wfoKLow, 

" Gentlemen, — I request that you will allot to me 100 shares, of railway Ca 
twenty pounds each, in the proposed Waterford, Wexford, Wicklow, 
and Dublin Bailway Company, on the terms and conditions of the 
prospectus; and I undertake to pay the deposit and sign the 
necessary deeds when required. 

" Dated, the 29th day of April, 1845. 

" Name . . . John Henzey Pidcock. 
" Place of abode, &c." 

In answer to this application, the defendant received the following 
letter : 

" Waterford, Wexford, Wicklow, and Dublin Bailway. 
'' Offices of the Company, 449, West Strand, 

" London, June 11, 1845. 
" Sib, — The provisional committee having allotted to you fifty 
shares of 20/. each in this undertaking, I am instructed to request 
that yon will pay a deposit upon them of 1/. lOs. per share, on or 
before the 80th instant, to one of the following bankers, who will 
sign the receipt at the foot hereof. 

(Here followed a list of bankers.) 

" I also beg to inform you, that scrip certificates for the above 
number of shares will be delivered to you, in exchange for this 
letter and the banker's receipt for the deposit, after the execution of 
the Parliamentary contract and subscribers' agreement, which will lie 
for your signature at this office on and after Monday, the 80th 
instant, or at the offices of Mr. George Little, solicitor, Wexford, 
and 19, Westmorland Street, Dublin. 

*' Be pleased to observe that this letter, with the banker's receipt 1 ^^^ ] 
attached, should be produced when you attend to execute the deed. 

" I am. Sir, your obedient servant, &c. 

** The shares allotted to you will be considered forfeited if the 
deposit be not paid within the period specified above; and the 
Parliamentary contract and subscribers' agreement must be signed 
on or before the 20th August, 1845. 

" No. Banker's Receipt. 1845. 

*' Received on account of the provisional Committee of the 
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Watbrfobd, Waterford, Wexford, Wicklow, and Dublin Railway, pounds, 

wicKLow', — '—, to account for on demand. 

akd i'ubmn «» 

Railway Co. 

r. * 

PlDCOCK. 



On the 17th of June, the defendant paid the deposit on fifty 
shares to one of the bankers mentioned in the letter of allotment ; 
but he never signed the Parliamentary contract or subscribers' 
agreement, nor was he called upon to do so, nor did he any other 
act with regard to the Company. The requisite capital having 
been subscribed, the Company was incorporated by the 9 & 10 Vict, 
c. ccviii. It was submitted on the part of the defendant, that, 
under the above circumstances, he was not a shareholder in the 
Company ; and the learned Judge, being of that opinion, nonsuited 
the plaintiffs, reserving leave for them to move to enter a verdict. 

Hugh Hill now moved accordingly : 
The question is, whether the name of the defendant was rightly 
placed on the sealed register of shareholders. That depends upon 
whether he was ^* a subscriber '* within the meaning of the Com- 
panies Clauses Consolidation Act, 8 & 9 Yict. c. 16. By the inter- 
pretation clause (sect. 8), ** The word ' shareholder ' shall mean 
[ '282 ] shareholder, proprietor, or member *of the Company." By section 8, 
" Every person who shall have subscribed the prescribed sum or 
upwards to the capital of the Company, or shall otherwise have 
become entitled to a share in the Company, and whose name shall 
have been entered on the register of shareholders hereinafter men- 
tioned, shall be deemed a shareholder of the Company." Here the 
defendant subscribed, and his name was entered on the register of 
shareholders. It is true that the number of shares allotted to him 
was less than he applied for, but his payment of the deposit was an 
assent to receive the less number: Fox v. Clifton (i). The execu- 
tion by the defendant of the Parliamentary contract and subscribers' 
agreement was not a condition precedent to his becoming a share- 
holder. That term was a stipulation for the benefit of the Company, 
which they might dispense with ; and they have done so, by adopt- 
ing the payment and placing the defendant's name on the register 
of shareholders. This case is distinguishable from Hutton v. 
Thompson (2), for there the Company was never in fact established. 

(Aldbrson, B. : By the 21st section, '' The several persons who 

(1) 31 R. B. 636 (6 Bing. 776). (2) 3 H. L. C. 161 (see 88 R. B, 

60, 126). 
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have sabficribed any money towards the andertaking, or their legal Watbbford, 
repreBentatives respectively, shall pay the sums respectively so wicklowJ 
Bubscribed, or such portions thereof as shall from time to time be r^ilwa^c?*^ 
called for by the Company, at such times and places as shall be «. 

PlDOOOK 

appointed by the Company," &c. Therefore, it is manifest that 
the persons entitled to be put upon the register of shareholders are 
persons who have, according to that section, subscribed for the 
whole sum, that is, undertaken to pay the whole sum by such calls 
as shall be afterwards made. A person would have no right to be 
placed on the register by merely paying a deposit 

Parks, B., referred to Bourne v. Freeth (1).) 

(He also cited . The West Cornwall Railway Co. v. Mowatt (2), 
Pitchford v. Davi$ (3).) 

Parse, B. : [ 288 ] 

There ought to be no rule. The 8 & 9 Vict. c. 16, s. 28, renders 
the sealed register of &hej:eho\deYB prima facie evidence of a defen- 
dant being a shareholder, and of the number and amount of his 
shares. That is certainly a hard case, because the Company may 
pat the name of any person on the register, and throw upon him 
the burthen of proving that he is not a shareholder. No doubt the 
Legislature presumed that the power would be fairly and properly 
exercised. Then, in this case, it is incumbent on the defendant to 
show that he is not a shareholder. Now he originally proposed to 
the provisional committee to subscribe for 100 shares. That 
offer was not accepted ; but there was a proposal from the Company 
that be should be a subscriber for fifty shares. The term ** sub- 
scriber " is explained by the 8th section, which enacts, that ** every 
person who shall have subscribed the prescribed sum or upwards 
to the capital of the Company, or shall otherwise have become 
entitled to a share in the Company," that is, subscribed so as to be 
entitled to a share in the Company, '' and whose name shall have 
been entered on the register of shareholders," shall be deemed a 
shareholder. The question therefore is, whether the defendant has 
subscribed so as to become entitled to a share in the Company. 
The proposal made by the Company is contained in the letter of 
allotment, by which the defendant is informed that the provisional 
committee have allotted to him fifty shares of 20Z. each; and 

(1) 33 B. B. 276 (9 B. A 0. 632). (3) 62 R. R. 608 (6 M. & W. 2). 

(2) 15 Or B. 621. 
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Watkrpord, further, he is requested to pay the deposit before a certain day to 

WicKLowl one of the bankers mentioned, who will sign a receipt for it in the 

Bailway Co '^"^ given at the foot of the letter ; and then it goes on, " I also 

r. beg to inform you, that scrip certificates for the above number of 

PlDCOCK ^ f A 

shares will be delivered to you in exchange for this letter and the 
banker's receipt for the deposit, after the execution of the Parlia- 
mentary contract and subscribers' agreement." It is clear, therefore, 
that the defendant was not to have any benefit until he executed 
[ *284 ] the Parliamentary *con tract and subscribers' agreement, and brought 
that letter and the banker's receipt in exchange for scrip certificates. 
Therefore, according to the terms of the first part of the letter, the 
execution of the Parliamentary contract and subscribers' agreement 
is a condition precedent to his becoming a shareholder. The pre- 
cise time for payment of the deposit is there mentioned ; but the 
period for executing the Parliamentary contract and sabscribers' 
agreement is not mentioned, — it may be on or after the 80th of 
June. At the bottom of the letter is this memorandum — '^The 
shares allotted to you will be considered forfeited, if the deposit be 
not paid within the period specified above ; and the Parliamentary 
contract and subscribers' agreement must be signed on or before 
the 20th of August, 1845." No doubt, to constitute a performance 
of that agreement, the Parliamentary contract and subscribers' 
agreement must be also signed on or before the 20th of August, 
1845 ; and therefore the defendant is not a subscriber at all. That 
he is not, is his own fault ; and probably he could not recover 
back the deposit, since he has the option to continue or abandon 
the matter. At all events he certainly is not a subscriber ; and 
having disproved his prinu\ facie liability, my brother Martin was 
quite right in nonsuiting the plaintiffs. 

Alderson, B. : 

I am of the same opinion. The whole case against the defendant 
is the production of the sealed register. That shows prima facie 
that he is a shareholder. Then, in answer, he says, *' I will show 
that you ought not to have put my name on the register ; you bad 
no authority for so doing." Then what is the authority? The 
9th section requires the Company to keep a book, to be called the 
" Eegister of Shareholders ; " and by the 8th section, they can only 
insert on that register the names of persons who have become 
entitled to a share in the Company. Then, let us see who is 
[ •ses ] entitled to a share in the Company — *** every person who shall have 
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sabeeribed the prescribed sum or upwards to the capital of the Waterkord, 
Company." Therefore, the only authority the Company has, is to wicklow,' 

put the names of those persons on the register. Then is the defen- ^^ Dublin 
dant a person who has ** subscribed the prescribed sum," and what «*• 

PiDCOCK 

18 the meaning of that term ? Looking to the 21st section, I think 
it means a person who, thus subscribing, makes himself responsible, 
not only for the deposit, but also for the whole sum capable of 
being levied by calls. The defendant is not a person in that 
situation. By his offer to the Company he says, " I wish you to 
assign me one hundred shares ; I will pay the deposit — I will sub- 
scribe." They reply, " You may have fifty shares, pay the deposit, 
subscribe, and you shall have scrip certificates;" that is, certificates 
of having subscribed. But though he has paid the deposit, he has 
not subscribed the prescribed sum, and therefore is not responsible 
within the 21st section ; and consequently the Company had no 
authority to put his name on the register. In point of fact, the 
20th of August is the limit of time within which the Company 
bind themselves to accept the subscription. The prima facie case 
of liability has been answered, and the plaintiffs were properly 
nonsuited. 

MxaTiN, B. : 

I am entirely of the same opinion. I should be sorry if the Act 
of Parliament were found to authorise these Companies to put a 
person's name on the list of shareholders, who did not, by his 
contract, agree that it should be placed there. Now, this contract 
amounts to nothing more than an agreement to pay the deposit 
and become a shareholder; and if there is any right of action 
against the defendant (which I do not think there is, for I concur 
with my brother Parke that it is open to a person to elect to forfeit 
the deposit), it is for the breach of that agreement. The persons 
to be put upon the register are those entitled to shares, that is, 
persons who have a *right to require the Company to give them [ •286 ] 
shares. The defendant has no such right, because he has not 
fulfilled the terms upon which the shares were offered. The 
Legislature, no doubt, meant that, in order to become a subscriber, 
a person should put his name to some document which would 
apeak for itself, and thus authorise the putting his name on the 
register. 

Pollock, C. B. : 

I agree with the rest of the Court. The difficulty arises from 



490 1858. EX. 8 EX. 286. [r.b. 

Watkrfobd, the ambignouB meaning of the word *' subsoribe/' which means, in 

wfcjcTowl ^^^ phrases, the consent to pay a sum of money ; in others, the 

AND r)i7BLiN assent to some particular thing, snch as an article of faith. This 

V. statute uses the word ** subscribe " in its literal sense, viz., putting 

down a person^s name for some interest in the capital of the 

Company, and that the defendant never did. Even assmning that 

if a person paid the whole sum he would be entitled to a share, 

whether he had signed the deed or not, the mere payment of this 

small sum, which is collected for a special purpose only, is by no 

means to be considered as a subscription. 

Ride refused. 

«w»- CHRISTIE V. SIR THOMAS WINNINGTON. 

Jan. St). 

(8 Ex. 287—290 ; S. 0. 22 L. J. Ex. 212.) 



[287] 



An execution against the goods of a bankrupt is valid, within the 12 ft 13 
Vict. c. 106, s. 133 (1), when the sheriff executes the bill of sale (2), not- 
withstanding it contains a clause of indemnity to the sheriff bj the 
execution creditor, and is not executed by the latter until after he has had 
notice of an act of bankruptcy. 

Trover for goods and chattels. Pleas: Not guilty, and Not 
possessed. 

At the trial, before Williams, J., at the last Worcester Assizes, 
it appeared that the action was brought by the plaintiffs, as 
assignees of one Tandy, a bankrupt, against the Sheriff of 
Worcestershire, for taking in execution the goods of the bankrupt, 
under the following circumstances : In August, 1851, the bankrupt, 
who was an ironmonger at Stourbridge, being indebted to one 
Langman, executed a cognovit for payment of the debt by instal- 
ments. Default having been made in payment of one of the 
instalments, Langman entered up judgment, and issued a writ of 
fieri faciasy under which the furniture and stock in trade of the 
bankrupt were seized by the sheriff on the 19th of December, 
1851. On Saturday, the 20th of December, at about three o'clock 
in the afternoon, the bankrupt executed an assignment of all his 
property for the benefit of his creditors, which was the act of 
bankruptcy relied on. Between five and six o'clock on the same 
day a notice of this act of bankruptcy was left at the residence of 
Langman, at Wolverhampton ; but he, being from home, did not 

(1) See now s. 45 of the Bankruptcy Act, 1883, s. 12 of the Bankruptcy 
Act, 1883.— J. O. P. Act, 1890, and K S. 0. Ord. XLm., 

(2) Sales by the sheriff are now rr. 8— 13.— J. G. P. 
regulated by s. 145 of the Bankruptcy 
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receive it imiil Sanday, the 2lBt. Between eight and nine o'clock Christie 
in the evening of Saturday, the 20th of December, the sheriff winkiko- 
executed to Langman a bill of sale in the ordinary form, containing '^^^' 
a clause of indemnity by Langman to the sheriff. Langman 
executed the bill of sale (i) about three o'clock in the afternoon of 
Monday, the 22nd of December, and immediately afterwards the 
goods in question were delivered over to him. 

It was submitted, on the part of the defendants, that *the [*288] 
plaintiffs could not recover, inasmuch as the execution was rendered 
valid by the 12 & 18 Vict. c. 106, s. 188 (2). The plaintiffs' 
counsel contended that the sale was not complete until the execution 
of the bill of sale by Langman, which was after he received notice 
of the act of bankruptcy. The learned Judge, on the authority of 
Murray ♦v. The Earl of Stair (3), left it to the jury to say whether [ *289 ] 
it was intended that the bill of sale should take effect upon its 
execution by the sheriff, and also whether Langman had notice of 
the act of bankruptcy before the execution of the bill of sale by 
the sheriff. The jury having found the first question in the 
afSrmative, and the second in the negative, a verdict was entered 
for the defendant, leave being reserved for the plaintiff to move to 
enter a verdict for him, if the Court should be of opinion that the 
property did not pass upon the execution of the bill of sale by the 
sheriff. 

Alexander, in Michaelmas Term, obtained a rule nisi accord- 
ingly, against which 

Keating and Whitmore now showed cause : 

The title of the execution creditor was complete before he 
received notice of the act of bankruptcy. There was an absolute 
execution of the bill of sale by the sheriff, and not a mere delivery 

(1) See note (2), p. 490. any prior act of bankruptcy by such 

(2) The [material parts of the section bankrupt committed : Provided the per- 
were] aa follows : "All executions and son * * at whose suit or on whose 
attachments against the lands and account such execution or attachment 
tenements of any bankrupt bond fide shall have issued, had not '*^ '*^ at 
executed by seizure; and all execu- the time of so executing or levying 
tions and attachments against the such execution or attachment, or at 
goods and chattels of any bankrupt the time of making any sale there- 
bond fide executed and levied by seizure under, notice of any prior act of 
and sale before the date of the ficU or bankruptcy by [such bankrupt] 
the filing of such petition, shall be committed." 

deemed to be valid, notwithstanding (3) 26 B. B. 282 (2 B. & 0. 82). 
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BoBBBTsoN Ewing & Go. according to the charter-party on the asual and 
Wait. customary ^terms, and which commission woald have been 
[ *300 ] earned by Ewing & Go. in respect of their acting as agents 
of and for the ship and defendants, in and about and with 
respect to the homeward voyage of the ship from Galcutta to 
England, and which commission, in consequence of the defen- 
dants' said breach of promise, Ewing & Go. could not and did 
not gain." 

Pleas, non asBumpsei-unt^ and that the vessel was consigned to 
Ewing & Co., according to the charter-party, on the usual and 
customary terms. 

At the trial, before Wightman, J., at the Liverpool Summer 
Assizes, 1852, it appeared that, in February, 1851, the plaintiffs 
chartered a vessel of the defendants, called the James Watt^ io 
proceed from Liverpool to Calcutta with a cargo of salt. The 
charter-party contained a clause that the vessel was to be 
consigned to Messrs. Ewing & Co., merchants at Calcutta, on the 
usual and customary terms. One of the usual and customary 
terms was, that the consignees might procure the homeward freight 
at U. per cent, commission, which, in this case, amounted to 
1472. 12«. Gd. The vessel was consigned to Ewing & Co., and they 
were ready with a homeward freight ; but before the arrival of the 
vessel abroad, the defendants had contracted with another party to 
supply the homeward freight. For the purpose of proving the 
special damage alleged, parol evidence was tendered of an agree- 
ment between the plaintiffs and Ewing & Co., by which the former 
were to receive one-half of the commission on the homeward freight. 
It appeared, however, that the agreement was in writing, and, not 
being produced, the evidence was rejected. It was thereupon 
objected that the plaintiffs could only recover nominal damages. On 
the part of the plaintiffs it was submitted, that as it did not appear 
in what proportions the commission was to be divided, the plaintiffs 
were entitled to recover the whole in their own right ; or if not, 
inasmuch as the contract was made with them for the benefit of 
[ *30i ] Ewing & Co., who had ratified it by accepting the ^consignment and 
procuring a homeward freight, the plaintiffs were entitled to recover 
as trustees for Ewing & Co. The learned Judge ruled otherwise, 
and a verdict was entered for the plaintiffs with 1b. damages, 
leave being reserved to them to move to increase the damages to 
147J, 12«. 6d. 
A rule nisi having been obtained accordingly, 
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Rew {Watson with him) now showed cause : Robrbtson 

The plaintififs failed to prove that they had sustained any damage. Wait. 
It is said that they are nevertheless entitled to recover as trustees 
for Ewing & Co. They do not, however, profess to sue in that 
character, but for their own benefit. The damage alleged is^ that 
they have been prevented from receiving a share of the commission 
which would have been earned by Ewing & Co. The chance of the 
plaintiffs* getting some collateral benefit from the contract is not 
sufficient to entitle them to recover the whole damage. Whether 
or not they were in fact trustees would only appear by the agree- 
ment. Lamb v. Vice (1), and Stans/eld v. HellaweU (2) stand on a 
different foundation: for those were cases of bonds taken by 
obligees in a judicial character, not for their own benefit but for 
the benefit of the suitors. Here Ewing & Co. were no parties to 
the charter-party, and were under no obligation to load upon the 
usual terms. Moreover, they could not have compelled the 
plaintiffs to sue for their benefit. The same reason which prevents 
Ewing & Co. from suing on this contract, will prevent the plaintiffs 
from recovering on their behalf, namely, that Ewing & Co. were in 
every sense strangers to the contract. 

(Martin, B. : If a person makes a contract whereby another 
obtains a benefit, why may not the former sue for it ? 

Parks, B. : What is the object of inserting the particular clause 
in the charter-party, except for the benefit of Ewing & Co., and in 
order that they may receive commission on the homeward freight ? 
Therefore, in that respect, the contract was made on their behalf.) 

JVilkins^ Serjt., and Aspland appeared to support the rule, but C ^^' J 
were not called upon to argue. 

Parks, B. : 

I entertain no doubt whatever that the plaintiffs are entitled to 
recover the whole amount as trustees for Ewing & Co. 

It was then arranged, that the verdict should be entered for an 
amount which had been previously offered by the defendant's 
counsel. 

RtUe absolute accordingly. 

(1) 56 R B. 694 (6 M. & W. 467). (2) 7 Ex. 373. 

32—2 
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1W8. MORGAN V. THOMAS. 

Jan. 31. 
(8 Ex. 302—308 ; S. C. 22 L. J. Ex. 162 ; 17 Jur. 283.) 

[ ^^ ] The doctrine of relation, by which the letters of administration are held 

to relate back to acta done between the death of the intestate and the 
taking out of the letters of administration, exists only in those cases where 
the act done is for the benefit of the estate. 

The widow of an intestate remained in the possession of her husband^s 
property for some time after his decease. The intestate's son did not 
interfere in any way with the property, which was seized under a writ of 
fi. fa. issued against the widow. The son afterwards took out letters of 
administration: Held, first, that there was no evidence of the adminis- 
trator's assent to the widow*s taking the property ; and, s^^condly, that if 
such an assent could be implied, the estate was not bound by it, as the 
act to which the assent was given did not benefit the estate. 

Troyer for household famiture. Pleas: Not guilty, and Not 
possessed ; upon which issues were joined. 

At the trial, before Grompton, J., at the last Carmarthen Assizes, 
it appeared that the action was brought by the plaintiff, as 
administrator of his father Thomas Morgan, for the recovery of 
the value of certain furniture which had been seized by the 
defendant as sheriff of the county under a writ of ji. fa. The 
intestate had resided for some years in the town of Carmarthen, 
and died in September, 1849. His wife and two daughters con- 
tinued to reside in the house which they had occupied, but the 
plaintiff lived in a different part of the town. In February, 1851, 
the furniture of this house, which the widow so occupied, was 
seized under a writ otfi.fa,, upon a judgment obtained against her. 
The plaintiff served a notice on the defendant not to sell the goods, 
as being part of the intestate's estate, and not the widow*8. The 
t *303 ] defendant, however, ♦sold the goods, after having taken an 
indemnity from the execution plaintiff. In the following month of 
March, the plaintiff took out administration to his father, and 
subsequently brought this action to recover the value of the goods 
so seized and sold. Under these circumstances, it was contended, 
on the part of the defendant, that if the jury should be of opinion 
that the plaintiff had, after his father's death and before the taking 
out of administration, assented to the property of the intestate 
being taken by his mother and the other children, in satisfaction 
of their shares in the intestate's personal estate under the Statute 
of Distributions, the defendant was entitled to a verdict. The 
learned Judge left that question to the jury, who found that '' the 
plaintiff had tacitly assented, but that he had done no act." On 
the part of the plaintiff, it was contended, that, although the letters 
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of administration had such a relation as would maintain the action, Moroan 
Tkarpe v. StnUicood (i), yet there was no evidence of any assent on thomas. 
the part of the defendant as administrator ; and if there was such 
evidence, that, inasmuch as it did not appear that there were no 
debts due from the estate unpaid, such assent, not being for the 
benefit of the estate, was of no effect. A verdict was entered for 
the plaintiff for the sum of IIZ. 2«. 9^., with leave to the defendant 
to move to set that verdict aside, and to enter a nonsuit. 
Evans obtained a rule nisi accordingly, or for a new trial. 

Davison {Botven with him) showed cause, and contended, first, 
that there was no evidence from which a jury would be warranted 
in finding that there was any assent on the part of the plaintiff ; 
and secondly, that such an assent not being for the benefit of the 
estate, the subsequent letters of administration did not, by virtue 
of the ^relation back to the assent, render it effectual. (He was then [ *304 ] 
stopped by the Court.) 

Evans and Orove, in support of the rule : 

(First, they contended that there was evidence of assent by the 
plaintiff.) Secondly, assuming that there was an assent by the 
plaintiff, the subsequent taking out of letters of administration by 
him may fairly be treated as a ratification of an act which he did 
in the performance of his duty as an administrator. There are 
several authorities which show that the letters of administration 
have this relation back to the act of Ihe party who subsequently 
becomes administrator: Foster v. Bates (2), Woolley v. Clark {B)y 
Ken rick v. Burges (4). In the latter case it was said by the Coubt, 
that, if one enter as executor de son tort and sells goods, and then 
purchases administration, the sale is good by relation. Curtis v. 
Vernon (5) and Waring v. Deivbert-y (6) are in the defendant's favour. 

(Pabkb, B. : Where the party's acts are for the benefit of the 
estate, and in the lawful course of administration, these are binding 
upon him. But how can it be said that an assent to a legacy, 
where it is not shown that there are sufficient assets to meet the 
debts, can be for the benefit of the estate ? A person who stands 
by and does nothing, where he has no • power to dissent &om the 
act which is taking place, cannot be considered as assenting to it. 
This is so upon the principle contained in the two following legal 

(1) 63 K. B. 474 (5 Man. & Q. 760). (4) M0016, 126. 

(2) 67 B. B. 311 (12 M. & W. 226). (5) 1 B. B. 774 (3 T. B. 587). 

(3) 24 B. B. 546 (5 B. & Aid. 744). (6) 1 Str. 97. 
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UoBOAv adminiBtration. It is only in those cases where the act is for the 
Thomas, benefit of the estate that the relation back exists, by virtue of which 
relation the administrator is enabled to recover against such persons 
as have interfered with the estate, and thereby to prevent it from 
being prejudiced and despoiled. It was not the duty of the plaintiff, 
acting in the character of administrator, to assent to a legacy till 
he had seen all the just debts owing by the estate duly satisfied. 

Aldbbson, B. : 

There was no evidence to warrant the jury in finding that the 
plaintiff assented ; and that being so, there is nothing to which the 
relation back can have reference. 

Mabtin, B. : 

There is no evidence whatever to entitle the jury to find that the 
plaintiff has given such an assent as that contended for ; and upon 
this ground alone the rule might be discharged. Upon the other 
[ ^808 ] point, the "^authorities are also clear. With regard to the objection, 
that inconvenience might arise if a person were to be deprived of 
property of which he had been in possession for many years, say for 
twenty years, by administration being taken out, it seems to me that 
it might fairly be left to the jury to say, whether such property 
had not come into the possession of the party by gift or by will. 

Ride discharged. 
jI^\^^ FEEMLIN V. HAMILTON. 

(8 Ex. 308—312 ; S. C. 22 L. J. Ex. 105.) 

[Tho C. L. P. Act, 1852, did not remove the necessity for stating a 
consideration for a contract sued on.] 



, i«". AVARDS AND Wife v. RHODES. 

Jan. 17, 32. 

(8 Ex. 312—319 ; S. C. 22 L. J. Ex. 106 ; 17 Jur. 71 ; 20 L. T. O. S. 261.) 

r S12 1 

'' The county court has no jurisdiction to try a cause where the plaintiff, 

on the face of the summons, claims a sum exceeding 50/., although he 
thereby also proposes to allow a set-off to reduce it below that sum, where 
the set-off has not been allowed by the defendant before action, or admitted 

by him at the trial (1). 

This was an appeal from the County Court of Kent, holden at 

Tunbridge Wells, and arose from an action brought in that county 

(I) See the County Courts Act, 156, 59 L. J. Q. B. 285 ; Lov^^oy y. 

1888, s. 57 ; Walesbyy. Qouhto^i (1866) Cole [1894] 2 a B. 861, 64 L. J. Q. B. 

Lv R. 1 C. P. 667, 35 L. J. C. P. 302 ; 120 J. G. P. 

Etiihbard v. Ooodley (1890) 25 a B. D. 
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eoart to recover compensation for services rendered by Mahala avabds 
AvardSy tbe wife of Thomas Avards, the plaintiff in the action, to rhodbs. 
the defendant. 

The particulars of the plaintiffs' demand, which were annexed to . 
the sammons issued in this cause, were as follows : 

" In the County Court of Kent, at Tunbridge Wells. 
** Between Thomas Avards and MahaUt, his Wife . Plaintiffs, 

and 

" Edward Rhodes Defendant. 

" Particulars of Plaintiffs' Demand. 
" Mr. Edward Rhodes, Dr. 
'' To 13 weeks' service of Mahala Avards, from £ s. d, 
October 11th, 1841, to January 11, 1842, at 

4s. per week 2 12 

To 8 years' service from January 11, 1842, to 

January 11, 1845, at 8«. 6d. per week . . 27 6 
To 3 years and a half service from January 11, 

1845, to July 18, 1848, at 8«. per week . . 27 6 



57 4 
Paid by defendant on plaintiffs' behalf at 
different times • . . . 15 4 
Received by cash at different times .400 

19 4 



88 3 8" 



An objection was taken on the part of the defendant, that the [ sis ] 
amount of the plaintiffs' claim exceeded the sum of 60L, and that 
therefore the Court had no jurisdiction to try the cause. In answer 
to this objection, it was suggested that the defendant had given 
notice of the set-off stated in the particulars of demand in a former 
action, which had been brought in the same Court by the said 
Mahala Avards alone against the said defendant, in which action 
the plaintiff was nonsuited, on the ground that she was a married 
woman ; but there was no evidence tendered of an account stated, 
or of any settled and agreed balance between the parties. 

The Judge decided that he had no jurisdiction to try the cause, 
the plaintiffs not being at liberty to introduce matter of set*off to 
bring their claim within the jurisdiction of the Court. 

The plaintiffs then offered to abandon so much of the said sum 
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AvARDB of 572. 4«. as exceeded the sum of 50Z., so as to bring their claim 
RH0DK8. within the jurisdiction of the said Court ; but the Judge decided, 

that this was not a case in which the plaintiJBfs were at liberty to 

abandon the excess at the trial, and nonsuited the plaintifb. 
The questions for the opinion of this Court were : 
First, whether the plaintiffs could, by the admission of payments, 

and by introducing matter of set-off, bring the case within the 

jurisdiction of the Court. 

Secondly, whether the plaintiffs ought to have been allowed at 

the trial of this cause to abandon so much of the said sum of 

572. 45. as exceeded the sum of 501., so as to bring their claim within 

the jurisdiction of the said Court. 

Macnamara for the appellants (Jan. 17) : 
It may be more convenient to consider the second question sub- 
mitted for the opinion of this Court first in order. Assuming, 
[ *!(i4 ] therefore, that the plaintiffs' claim did exceed 50Z., the ^question is, 
whether they were not entitled to abandon the excess, as they pro- 
posed to do, on the hearing. This depends on the 58th and 63rd 
sections of the 9 & 10 Vict. c. 95. By the 58th section, it is 
enacted, that "all pleas of personal actions where the debt or 
damage claimed is not more than 201., whether on balance of 
account or otherwise, may be holden in the county court without 
writ." And the 63rd section enacts, that " it shall not be lawful 
for any plaintiff to divide any cause of action for the purpose of 
bringing two or more suits in any of the said Courts; but any 
plaintiff having cause of action for more than 20{. may abandon the 
excess, and thereupon the plaintiff shall, on proving his case, 
recover to an amount not exceeding 20^ ; and the judgment of the 
Court upon such plaint shall be in full discharge of all demands in 
respect of such cause of action, and entry of the judgment shall be 
made accordingly." The jurisdiction of the county court was 
extended to the trial of causes from 201. up to 50/., by the 18 & 14 
Vict. c. 61, s. 1, which in effect incorporates the above sections. 
There is no provision in the 9 & 10 Vict. c. 95, which limits the 
power of the plaintiff to abandon the excess on the hearing. In 
Isaac V. Wyld (i), Parkb, B., in delivering the judgment of this 
Court, said, that ** the most reasonable course undoubtedly is, that 
the abandonment should be on the face of the summons or par- 
ticulars annexed, so that the defendant may at once acquiesce, if 

(1) 7 Ex. Wi. 
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be is so minded, instead of being obliged to be at the trouble and avabds 
expense of attending the county court, in order to compel the rhodks. 
plaintiff to abandon the excess above 50Z. on the hearing, but there 
is no express provision to this effect in the Act of Parliament ; and 
the language of the 68rd section, though equivocal, seems rather to 
intimate that the abandonment may be on or before the hearing." 
Expressions by the learned Judges to the same effect are to be 
found in *the cases of Vines v. Ai-nold (i) and BrunskiU v. Powell (2). [ •his ] 
If the abandonment were not allowed at the hearing, much incon- 
venience might be the result, as nice questions frequently exist, 
which can only be properly determined when the facts of the case 
have been elicited. (He was then stopped by the Goubt, who called 
upon) 

Bovilly contra : 

If the first question be decided in the respondent's favour, the 
second question becomes wholly immaterial. The Judge decided 
that he had no jurisdiction, and the correctness of that decision 
depends upon the true construction of the 58th section of the 9 & 10 
Vict. c. 95, by which the plaintiffs' claim, after balance of account 
or otherwise, must not exceed 50L In Isaac v. Wyld, the claim, ae 
stated in the plaint and summons, did not exceed 502., and therefore 
primd facie the county court had jurisdiction. A claim which 
exceeds 502., though reduced below that amount by a set-off, affords 
good ground for a prohibition : Beswick v. Capper (3), Woodhams v. 
Newman (4), The 63rd section, therefore, which permits the 
abandonment of the excess, does not apply to this case. With 
respect to the argument of inconvenience, it may be said that the 
Legislature never intended to give a plaintiff the option of suing 
oat a plaint for a sum exceeding 50Z. ; for if he might do so, there 
is no reason why he should not claim a debt of 10,0002., and reduce 
his claim at the hearing to a small amount. There is no provision 
in these Acts by which a plaintiff may issue a plaint for any such 
large amount. 

Macnamara, in reply : 

It is contended, on the part of the respondent, that the form of 
these particulars of demand ousts the county court of its juris- 
diction ; but in fact the plaintiff by them claims only 881. 8«. 8d. 

(1) 79 B. E. 6o3 (8 C. B. 632). (3) 7 C. B. 669. 

(2) 87 IL R. 887 (1 L. M. & P. 550 ; (4) 7 C. B. 654. 
19 K J. Ex. 362). 
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HUBBKB8TT Secondly, the title of the plaintiffs was complete before the master 
Ward. signed the bill of lading for 145 quarters. The indorsement to the 
plaintiff of the bills of lading for 75 and 70 quarters was equivalent 
to a delivery of the wheat to them ; and from that time the defen- 
dant must be considered as having held it as their agent : Hawes 
V. Watson (l), Gillett v. Hill (2), The plaintiffs could not maintain 
an action on the case for the non-delivery: Howard v. Shepherd (a), 

T. Jones, in support of the rule : 

The bill of lading for 145 quarters was obtained from the master 
by the fraud of Potterill, under whom the plaintiffs claim. Bat^s 
V. Todd (4) shows that a bill of lading is not conclusive between 
the shippers of the goods and the owners of the ship, but that the 
owners might show that less goods than those specified in the bill 
of lading were shipped, the master, who signed the bill of lading, 
having been misled by the fraud of the agent of the shippers. In 
[ *d34 ] CaldueU v. Ball (5) *it was held that, where several bills of lading 
have been signed of different imports, no reference is to be had to 
the time when they were signed by the captain, but the person 
who first gets one of them by a legal title from the owner or 
shipper has a right to the consignment. Gfrant v. Norway (6) is an 
authority against the proposition that the owner is bound, when 
the master signs bills of lading for a greater quantity of goods than 
are shipped. 

Cur. adv. vult. 

Pollock, C. B., now said : 

In this case we are of opinion that the rule ought to be dis- 
charged. We think that, when a captain has signed bills of lading 
for a cargo that is actually on board his vessel, his power is 
exhausted ; he has no right or power, by signing other bills of 
lading for goods that are not on board, to charge his owner. On 
the present occasion, it appears that the action was brought in 
respect of bills of lading which had clearly a priority of claim ; and 
we think the verdict was right, and that the rule for a new trial 
ought to be discharged. 

Ride discharged. 

(1) 26 R. R. 448 (2 B. & C. 540). 106). 

(2) 39 R. R. 833 (2 Cr. & M. 630). (5) 1 R. B. 187 (I T. R. 205). 

(3) 9 C. B. 297. (6) 84 B, B. 747 (10 0. B. 665). 

(4) 42 R. R. 766 (1 Moo, & Rob. 
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WATSON V. WAUD. "63- 

Jan. 14. 
(8 Ex. 335—340 ; S. C. 22 L. J. Ex. 161 ; 20 L. T. 0. 8. 261.) 

The defendant, by agreement, demised to the plaintiff certain premises '- -' 
from the 15th of May, 1851, at the yearly rent of 145/., payable on 
Nov. 14th and May 14th. These premises had been let to W., whose 
tenancy expired on the 13th of May, 1851, and who had omitted to give a 
notice to quit to one of his under-tenants, who occupied a cottage at a 
yearly rent of 51. ; and, in consequence, the plaintiff could not obtain 
possession of that part of the premises. It was then agreed that the 
defendant should receive from the under-tenant rent for two half years, 
and deduct that 5/. from the rent to be paid for the whole by the plaintiff, 
and that the plaintiff should pay 70/. to the defendant on the 14th of 
Nov., 1851, and 14th of May, 1852: Held, that such agreement operated 
as a new demise ; and that the defendant was entitled to distrain for 70/., 
which became due on the 14th of November. 

Trover for goods and chattels : there was also a count for an 
excessive distress. Plea: Not guilty (by statute). 

At the trial, before Lord Campbell, Ch. J., at the last Yorkshire 
Sammer Assizes, the following facts appeared : The defendant 
advertised to be let a public-house, some cottages, and five acres of 
grass land, all of which one Walmsley occupied as tenant from 
year to year, under a tenancy expiring on the 13th of May, 1851, 
the cottages being occupied by his under-tenants. These tenements 
had previously been occupied by one Clayton. Walmsley gave 
notice to quit on that day to all the under-tenants, except a Mrs. 
Richardson. On the 14th of May, 1851, the defendant agreed with 
the plaintiff to demise to him all the premises occupied by Clayton 
(including Mrs. Richardson's cottage) from the following day, at 
the yearly rental of 146!., payable on the 14th of November and 
14th of May, until a six months' notice to quit, expiring at any 
time of the year, should be given. Mrs. Richardson continued in 
possession of the cottage let to her at 5L a year, and possession 
eoald not be given to the plaintiff pursuant to the defendant's 
agreement to let; and the plaintiff's endeavours to get her out 
were ineffectual. The plaintiff, however, entered and enjoyed all 
the rest of the property ; and in October, 1861, before the first 
half year's rent became due, the plaintiff and defendant met 
together, when the plaintiff complained that he could not get Mrs. 
Richardson out of the cottage, and desired the defendant to bring 
an ejectment against Walmsley, the prior tenant to himself ; which 
the defendant declined, alleging that he had given possession of all 
*he had let to the plaintiff. To settle this dispute, the defendant [ ^836 ] 
and the plaintiff agreed that the defendant was to receive from 
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Watson Mrs. Bichardson rent for two half-years, and deduct that 51. from 
wluD. ih^ ^o^i to ^ V^^ ^<>^ i^^ whole by the plaintiff ; and that the 
plaintiff was to pay 702. to the defendant on the 14th of November, 
1851, and on the 14th of May, 1852. 

It was objected, on behalf of the plaintiff, that, according to the 
authority of NeaU v. Mackenzie (l), the defendant had no right to 
distrain. On the part of the defendant, it was submitted, that the 
agreement for the two half years operated as a good demise of all 
the premises except Mrs. Bichardson's. The learned Judge was of 
opinion that there was no such new demise, but that the agree- 
ment for the two half years was only an arrangement as to the 
mode of payment of the original rent during that period, Mrs. 
Bichardson's cottage being still considered part of the demised 
premises; and his Lordship directed a verdict for the plaintiff, 
reserving leave to the defendant to move to enter a verdict for him, 
if the Court should be of opinion that such agreement gave a right 
to distrain. 

A rule nisi having been obtained accordingly, 

Rew {Watson with him) showed cause in last Michaelmas 
Term (Nov. 22) : 

The distress was unlawful. The agreement of the 14th of May, 
1851, was for the demise of the whole of the tenements, at one 
entire rent of 1452. But, when that agreement was entered into, 
Mrs. Bichardson was in lawful possession of her cottage as tenant 
to the defendant ; therefore, as to that part of the premises, the 
demise was void, for the defendant was unable to confer any 
interest in it. Since the plaintiff never had possession of that 
part, no rent whatever was due, for he never had the consideration 
[ *3H7 ] for the entire rent, and no ascertained sum was reserved *for the 
residue of the premises. The case falls precisely within the 
authority of Neale v. Mackenzie (1). It is said, however, that the 
agreement for the two half years operated as a new demise. But 
that was merely an arrangement as to the mode in which the rent 
previously reserved was to be paid. The object of the parties was 
not to apportion the rent or create a new tenancy, but to carry into 
effect the original agreement. Crowley v. Vitty (2) shows, that a 
mere parol agreement by a landlord to accept a reduced rent will 
not operate as a new demise. Here there was a valid agreement in 
respect of the entire premises, and upon which a right of action 
(1) 46 R. R. 478 (1 M. & W. 747). (2) 86 E. B. 664 (7 Ex. 319). 
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accrued to the plaintiff, and that could not be avoided by a subse- Watsoh 
qaent parol agreement : Goaa v. Ijord Nugent (l). Besides, the waud.^ 
parol agreement is void within the 4th section of the Statute of 
Frauds (29 Car. II. c. 8), since it is an agreement for a future 
interest in land : Inman v. Stamp (2), Edge v. Strafford (s). 

Hugh Hill and Joyce^ in support of the rule (November 22 
and 28) : 

First, admitting that, by the defendant's default the plaintiff did 
not obtain possession of that part of the premises which was in the 
occupation of Mrs. Richardson, still there was a valid demise from 
year to year of the remainder of the tenements, at an uncertain 
rent, which was subsequently ascertained and fixed by the agree- 
ment entered into between the plaintiff and defendant in October, 
1851. The defendant was therefore entitled to distrain for this 
amount of rent. It is clear that, where there is a valid demise of 
premises consisting of several tenements and the rent is not 
apportioned, and the tenant has entered upon the occupation of a 
part only of the premises, the parties may afterwards, *by parol, [ *338 ] 
fix the amount of rent to be paid for that portion of the premises 
which the tenant has occupied, and the landlord may distrain for 
the amount so fixed. The case falls within the principle of that 
class of cases, where, a tenant having entered under an agreement 
not stating the amount of rent, and having afterwards paid a certain 
yearly rent, it has been held that the landlord is entitled to 
distrain: Cox v. Bent (4), Knight v. Benett (6). In Neale v. 
Mackenzie (6), which is relied upon by the plaintiff, there was no 
new agreement by the parties to apportion the rent, and therefore 
it was held that, as the tenant had not enjoyed the whole thing 
demised, the landlord could not distrain. Secondly, assuming the 
original demise to be altogether void, still, the tenant being in the 
occupation of the premises, and he and the defendant having 
agreed that he should continue in that occupation upon the 
payment of a certain rent, the defendant was entitled to distrain 
for that rent upon its becoming due and being unpaid. 

Cur. adv. vult. 

The judgment of the Court was now delivered by 

(1) 39 R. B. 392 (5 B. & Ad. 58). (4) 30 B. B. 566 (5 Bing. 185). 

(2) 18 B. B. 740(1 Stark. N. P. 12). (5) 28 B. B. 643 (3 Bing. 361). 

(3) 35 B, B. 746 (1 Cr. & J. 391). (6; 46 B. B. 478 (1 M. & W. 747). 
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scoTHORK they deliver them over become their agents for that purpose. It 

South Staf- is evident, therefore, in this case, that the London and North 

Railway^ Western Railway Company were the agents of the defendants for 

the purpose of carrying the goods to their destination, and delivering 

them according to their original address ; then, if so, they were 

also their agents to receive a countermand. It is the same as if 

the countermand had been given to one of the defendants' servants 

[ *344 ] in ^London ; and, that not having been obeyed, the defendants are 

liable for the loss. 

Oray in support of the rule : 

It is conceded that the defendants would have been responsible, 
if the loss had happened on the line of the London and North 
Western Railway Company ; but that is not the complaint here. 
This declaration is framed on a new contract to deliver at " The 
Bell Wharf, Ratcliffe ; " but the clerk at the Euston Square Station 
had no authority to bind the defendants by such a contract. All 
that the defendants contracted to do was, to deliver the goods on 
board the Melbourne in the East India Docks ; and that they have 
done. 

(Alderson, B. : The contract was to deliver the goods according 
to the plaintiffs' directions. A person who puts an address on a 
parcel does not necessarily make a contract to deliver at that 
place; he only gives a direction, which he may afterwards 
countermand.) 

Assuming that to be so, the clerk at the Euston Square Station 
was not the defendants' agent to receive the countermand. 

Aldbrson, B. : 

The rule ought to be discharged. There can be no doubt that 
the defendants made a contract to carry the plaintiffs' goods the 
whole distance to London, for certain reward for the entire journey ; 
and there is also no doubt that they would have been liable for 
loss through their negligence in carrying during any part of that 
journey. Then, the question arises, what was the contract between 
the parties? It really amounts to no more than a question of 
fact ; and there is abundant evidence of a contract to deliver, as 
stated in the declaration, according to the plaintiffs' directions, in 
London. It is true that originally, when the goods were placed in 
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the defendants' possession, the direction given by the plaintiffs Sgothobn 
was to pnt them on board the Melboui-ne, at the East India Docks ; south' Staf- 
but the plaintiffs, having altered their intention, ^communicated J^^^^^^q 
it to the defendants' agent, who was authorised to deliver the [ ^345 ] 
goods according to the original contract, and desired him not to 
send them according to the direction upon the packages, but 
elsewhere. By some negligence that order was disobeyed, and 
the goods are lost. Then it is said that the defendants have 
performed their contract ; but that is not so. Their contract 
was to procure their agent to deliver according to the plaintiffs' 
directions; that they have not done, and have in consequence 
occasioned a loss, which they are bound to make good. 

PliATT, B. : 

The reception of the countermand is parcel of the contract itself. 
The declaration states that the defendants received the goods, to be 
delivered according to the plaintiffs' direction. That imports that 
the plaintiffs were to have a control over them, and might stop 
them at any part of the journey. Though the direction originally 
was to deliver them at the East India Docks, yet, that being 
countermanded, the defendants had no right to take them there. 
If a carrier undertakes to carry goods from one place to another, it 
is subject to a countermand at any part of the journey, though the 
owner may be bound to pay for the whole distance ; for the carrier 
has no right to carry them against the will of the owner. It was 
incidental to the office of clerk at the Euston Square Station, to do 
all that the defendants themselves would have been bound to do. 
He was their agent to receive the countermand ; and my brother 
Martin was perfectly right in his ruling. 

Mabtdy, B. : 

I entirely concur. If the transaction be looked at, the matter is 
transparent. The plaintiffs send a parcel of goods to the defendants' 
station, with a direction that the goods shall be delivered on board 
a ship in the East India Docks. It is said that that is a contract. 
*In one sense it is not. It is the case of a person taking goods, to [ ^346 ] 
be disposed of according to the directions of another ; and could 
it be contended that, if the latter went an hour afterwards and said 
** I have altered my mind, give me back my goods," the former 
would have a right to reply, " No, you have entered into a contract 
with me to place them on board a ship, and they shall go ? " A 

84—2 
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SooTHORN carrier is employed as bailee of a person's goods for the purpose of 
South Staf- obeying his directions respecting them, and the owner is entitled to 
lUiLwry a> ^®^®^^® them back at any period of the journey when they can be 
got at. To say that a carrier is only bound to deliver goods 
according to the owner's first directions, is a proposition wholly 
unsupported either by law or common sensa I can well understand 
the case of goods being placed in such a position that they cannot 
easily be got at, though it is usually otherwise. But suppose a 
traveller by railway did not wish to proceed on his journey, and left 
the carriage and asked for his luggage, which he would clearly have 
a right to do, if Mr, Gray's argument is correct, the Company 
might say, " No, we have contracted to carry it to the end of the 
journey, and we will take it on." It is clear, therefore, that the 
contract with a carrier is to deliver the goods according to the 
directions of the owner. But then it is said, assuming that to be 
Bo, here the defendants carried the goods only a part of the way, 
and the London and North Western Railway Company the other 
part ; but in my opinion that makes no difference. If the 
defendants choose to employ the London and North Western 
Railway Company, they make the latter their agents to carry, and 
consequently to receive a countermand. I do not say that they are 
agents to convey goods to a further destination, as for instance, if 
the London and North Western Railway Company had agreed to 
carry these goods on to an entirely different place, that would not 
have been binding on the defendants. But I am clearly of opinion, 
[ *347 ] that the plaintiffs *were entitled to require their goods to be 
delivered at a place other than the original address, and that the 
clerk had authority to assent to it. Applying common sense to the 
subject, he was the clerk of the defendants for the purpose of 
executing the orders of the owners of goods which the defendants 

contracted to carry. 

Rule discharged (1). 

1853. FORSYTH V. BRISTOWE. 

•^!lf ^- (8 Ex. 347—350 ; S. C. 22 L. J. Ex, 70; 17 Jur. 46.) 

f ^*^ 1 [PleadiDg only.] 

(I) Pollock, 0. B., was absent, 
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BOODLE V. DAVIS. isss. 

JaiL 20. 
(8 Ex. 351 ; S. C. 22 L. J. Ex. 69 ; 17 Jur. 93.) 

[A decision on section 128 ol the Common Law Procedure Act, 1852.] L 351 J 



WAUGH V. MIDDLETON and Another (1). i«63. 

(8 Ex. 352—360 ; S. C. 22 L. J. Ex. 109 ; 20 L. T. 0. S. 262.) '*!1LJ ' 

The 224th section of the Bankrupt Law Consolidation Act, 12 & 13 Vict. t ^^^ ] 
c. 106 (2), relating to '* every deed or memoituidum of arrangement now or 
hereafter entered into" between the trader and his creditors, does not 
operate upon such instruments as were entered into and completed before 
the passing of that statute. But the section does apply to such instruments 
as were entered into before, and were inchoate at the time of the passing 
of the Act, and have been completed since that time. 

This was an action by the plaintiff, as public officer of the 
Darlington District Joint-stock Banking Company, for money lent, 
money paid, &c. 

Third plea : That, before and at the time of the making of the 

deeds thereinafter mentioned, the defendants were traders and 

partners in trade liable to the bankrupt laws, and were indebted 

to divers persons, including the said Joint-stock Banking Company, 

in sums of money which they were unable to pay in full, and that 

they suspended payment. The plea then set out a deed of the 15th 

of April, 1847, whereby the defendants conveyed certain real 

property to trustees, in trust to sell the same for the benefit of the 

mortgagees of the defendants, and as to the residue, to stand 

possessed thereof to the same intents and purposes as in an 

indenture of the same date relating to the personal estates of the 

defendants. By this latter deed, which was also set out in the 

plea, the defendants assigned all their personal estate to trustees, 

in trust to pay their creditors rateably the sums set opposite their 

respective names. This deed contained a release to the defendants 

of all their debts. The plea then stated, that both deeds formed 

part of the same transaction ; that the second deed comprised all 

the estate and effects to which the defendants had and were then 

entitled to; that they were deeds of arrangement between the 

defendants and their creditors, within the meaning of the Bankrupt 

Law Consolidation Act, 1849 ; and that the creditors who executed 

the said deed were more than six-sevenths in number and value of 

all the creditors of the defendants; that the said creditors who 

(1) Cited, In re Aihlumney [1898] 2 (2) Repealed by 32 & 33 Vict, c. 83, 

Q. B. M7, 552, 67 L. J. Q. B. 935, 79 s. 20. -J. G. P. 
L. T. 303. 
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Wauoh executed the said deed assented to the said ^arrangement ; that 
MiDDLrroN. the Darlington District Joint-stock Banking Company were, at the 
[ *353 ] time of the making of the deeds, creditors of the defendants in 
respect of the causes of action in the declaration mentioned ; that, 
after the suspension of payment by the defendants, and after the 
deeds had been so made, signed, and executed, the co-partnership 
had notice of the said suspension, and of the deeds, and of the 
arrangement, and then and ever since might have executed the 
said second deed ; " that three calendar months from the time at 
which the co-partnership had notice as aforesaid of the said sus- 
pension of payment, and of the said deeds, and of the said arrange- 
ment, had elapsed before the commencement of this suit ; " and 
that, by reason of the premises, and by force of the said statute, the 
said deeds became and were obligatory on the said co- partnership ; 
and that the defendants were thereby released and discharged from 
the causes of action in the declaration mentioned. 
Demurrer, and joinder. 

Cowling argued in support of the demurrer (Jan. 26) : 

The plea is bad. The deeds set forth in the plea were executed 

in 1847, and the Bankrupt Law Consolidation Act, 12 & 18 Vict. 

c. 106, was passed in 1849. The 4th section enacts, that the Act, 

" unless where otherwise specially provided, shall commence and 

take effect from and after the 11th day of October next." The 

plaintiff, though a creditor, was no party to these deeds. The 

rights of those creditors who were not parties to the deeds remained 

unaffected up to the 11th of October, 1849 ; and the question is, 

[ ^354 ] whether the 224th section (1) of the 12 & 18 Vict. *c. 106, destroys 

(1) That section enacts, "That every shall not have signed such deed or 
deed or memorandum of arrangement memorandum of aiTangement as if 
now or hereafter entered into between they had duly signed the same ; and 
any such trader and his creditors, and such deed or memorandum, when so 
signed by or on behalf of six-sevenths signed, shall not be or be liable to be 
in number and value of those creditors disturbed or impeached by reason of 
whose debts amount to 10/. and up- any prior or subsequent act of bank- 
wards, touching such trader's liabili- ruptcy : Provided always, that every 
ties, and his release therefrom, and creditor shall be accounted a creditor 
the distribution, inspection, conduct, in value in respect of such amount 
management, and mode of winding-up only as, upon an account fairly stated, 
of his estate, or all or any of such after allowing the value of mortgaged 
matters, or any matters having refer- property and other sudi available 
ence thereto, shall (subject to the securities or liens from such trader, 
conditions hereinafter mentioned) be shall appear to be the balance due to 
as effectual and obligatory in all him." 
respects u|K>n all the creditors who 
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Buch vested rights. The Act of Parliament ought to contain very Wauor 
strong and clear language, to take away a creditor's rights : TetLey middleton. 
V. Taylor (1), Marsh v. Higgins (2). It must be contended on the 
part of the defendants, that the word " now/' which is to be found 
in the introductory part of that section, gives to the Act a retro- 
spective effect, so as to make its provisions applicable to deeds of 
arrangement entered into and completed before the Act came into 
operation. The word " now " is certainly ambiguous, but cannot 
be read as ** heretofore." Several of the clauses of the Act are 
arranged under different heads. One set of provisions, commencing 
with the 211th section and concluding with the 223rd, are prefaced 
by the following title '' And with respect to arrangements between 
debtors and their creditors, under the superintendence and control 
of the Court, be it enacted." These are necessarily prospective. 
Then comes the 22-ith and other sections, under the head '' With 
respect to arrangements by deed." Then follow the 230th and 
231st sections, which are classed under this head '' And with 
respect to composition after adjudication of bankruptcy," which 
are also prospective. The question, therefore, is, whether the word 
"now," contained in a section which is situated between other 
divisions of sections clearly prospective *in their operation, gives [ ♦ass ] 
the effect to the statute for which the defendants contend. The 
224th section may be read as applicable to such instruments as 
were inchoate at the time the Act came into force, and which were 
completed afterwards. In Marsh v. Higgins (2), it was held that the 
three months' notice mentioned in the 225th section, means a 
notice given after the Act came into operation. The 226th, 227th, 
228th, and 229th sections clearly provide for deeds executed after 
the passing of the Act. The 229th section authorises the Court of 
fiankruptcy to ascertain whether the trader's estate has been 
properly administered in conformity with the deed, and to make 
such an order with respect to the same as to the Court shall appear 
to be just. But it never could have been intended that the 
224th section should apply to such creditors as could not be 
entitled to the benefit of the 229th and other sections, which 
provide for their interests. 

Manisty, cotitrd : 

The Act is to be read so as to give effect to the language which 
the Legislature have adopted. The fact that the language used in 

(1) 1 E. & B. 521. (2) 82 R. K. 43C ( 9 C B. 551). 
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Wauoh other sections is prospective, shows that, where retrospective words 
MiDDurroH. ftr6 used, it was intended that they should have a retrospective 
effect. The 224th section is a declaration that what should have 
been, shall for the future be the law. Marsh v. Higgins does not 
govern the present question. The decision there turned upon a 
different section of the Act. 

(Aldbrson, B. : The words ''now entered into " signify present 
time. And further, the deed must be signed by a certain number 
of creditors, whose debts amount to lOZ. and upwards ; according 
to the defendants' argument, the word ''amount" ought to be 
read as "amounted." The creditors are entitled to a notice to 
[ •we ] enable them to exercise their *rights under the Act : where would 
be the necessity of such a notice, if the creditor could gain no 
benefit by it ? All these matters taken together have a tendency 
to show the meaning of the 224th section ; and that it was not 
intended to apply to instruments complete at the time the Act 
came into operation.) 

It is submitted that the construction for which the defendants con- 
tend is the grammatical one, and the only one which gives full 
effect to every word in the 224th section. 

The Court intimated that they would hear Cowling in reply, 

if they should consider any further argument upon the point 

necessary. 

Cur. adv. wit. 

Pollock, C. B., now said : 

In this case it will be unnecessary to hear any further argument, 
as we are all of opinion that the plea is bad. The question turns 
upon the true construction of the 224th section of the 12 & 18 Vict, 
c. 106, under which a deed of arrangement, executed in 1847, and 
therefore two years before the passing of the Act in question, is 
pleaded in bar to the action. The 224th section is as follows : (His 
Lordship read it, and proceeded) It was contended on behalf of the 
defendants, that this clause was so completely retrospective in its 
operation, as to include any deed that had theretofore been executed 
and completed, even although the trader's property had been 
thereby entirely divided among a certain class of his creditors, and 
where those who had not signed the deed had lost all chance of 
receiving any share of the effects. The learned counsel for the 
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defendants relied upon the grammatical construction of the Act, and Wauoh 
contended, that the Court was bound to give effect to it according middletok. 
to that construction. That rule of construction has frequently been 
adverted to in this Court. But I doubt, if it were laid down as a 
general rule, that the grammatical construction of a clause shall 
prevail over its legal meaning, * whether a more certain rule would [ *^^^ ] 
be arrived at, than if it were laid down that its legal meaning shall 
prevail over its grammatical construction. In my opinion gram- 
matical and philological disputes, and indeed all that belongs to the 
history of language, is as obscure and leads to as many doubts and 
contentions as any question of law, and I do not, therefore, feel 
sure that the rule, much as it has been commended, is on all 
occasions a sure and certain guide. It must, however, be conceded, 
that where the grammatical construction is quite clear and manifest 
and without doubt, that construction ought to prevail, unless there 
be some strong and obvious reason to the contrary. But the rule 
adverted to is subject to this condition, that, however plain the 
apparent grammatical construction of a sentence may be, if it be 
perfectly clear from the contents of the same document (and the 
same rule applies in the construction not only of an Act of Parlia- 
ment, but of deeds, wills, and of any subject of a like nature), that 
the apparent grammatical construction cannot be the true one, then 
that which upon the whole is the true meaning, shall prevail in 
spite of the grammatical construction of a particular part of it. 
There is no doubt that the word " now " imports "present time " 
or some reference to present time ; and assuming the word to be 
used in its ordinary sense, according to the old regulations of Par- 
liament and the old rules of the common law, it would have 
reference to the first day of the sittings; but according to the 
recent statute, it would refer to the 1st of August, 1849 ; and if the 
defendants' construction were adopted, the Act would have a retro- 
spective effect, and would apply to a deed executed in 1847, since 
which time this power has been given to a certain proportion of the 
creditors, of releasing their debtor in spite of the opposition of a 
certain small portion of their number. The same rule also would 
apply to a deed executed ten, twenty, or fifty years ago. *Now, [ '358 ] 
although it may not be strictly correct to look at extraneous matters 
for the purpose of construing an Act, yet, upon looking to the 
history of legislation upon the subject of bankruptcy, it is difficult 
to believe, except under the strongest compulsion of language, that 
the Legislature could have meant to enact a clause apparently so 
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Wauoh inconsiBtent with the general coarse of decisions. The defendants' 
UiDDLETON. coansel was justified in the observation, that the Court was seeking 
for some means of getting rid of the apparent effect of the word 
" now," or in other words, that the Court was so struck with what 
had the appearance of injustice and of absurdity in the view pre- 
sented to them by him, that they were looking through the whole 
of the Act, to see whether they were absolutely compelled to adopt 
such a result as that for which he contended. We are of opinion, 
that we are not compelled to read the word " now," in the sense of 
*^ heretofore ; " for, if the contention on the part of the defendants 
be correct, it must so be read. A very strong reason for holding 
that the Legislature have not used the word " now" in that sense, 
is one which my brother Alderson gave in the course of the argu- 
ment, namely, that if the Legislature intended so to use it, 
expressions might have been adopted which would have left no 
possible doubt on the mind of any one desirous of ascertaining what 
was intended. But there are no expressions that clearly and 
distinctly indicate the intention of giving effect to deeds that had 
theretofore been entered into and completed, so as to bind other 
persons not parties to them. And, in the absence of those expres- 
sions which might have been so easily used, grave doubts may be 
entertained, whether this could have been the meaning ; and we are 
not bound to adopt that which appears to be repugnant to the 
general usage of Parliament, because an expression has been used, 
which, if it do mean this, certainly means it by the smallest amount 

[ •359 ] of expression that can be used to *convey it. We are of opinion 
that the Legislature contemplated, by the word ''now," nothing 
more than this,— that whereas there may have been certain negotia- 
tions or arrangements commenced and entered into before the 
passing of this Act, such as are in that condition shall, although 
they may have been so far entered into that in equity they would 
be considered as complete engagements, and though in equity 
binding perhaps upon the parties to them, nevertheless shall come 
within the compass and purview of the Act ; that is to say, that all 
arrangements of this description that shall hereafter be entered 
into shall operate as the statute provides ; and that all those which 
have been already entered into shall also come within the scope 
and operation of the Act, provided they are in such a condition 
that the three months' notice (which the Act provides as one of the 
necessary conditions) may be given for the purpose of effectually 
doing justice between the moving and opposing parties in the 
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arrangement, and that every one may obtain the common benefit wauoh 
which is always intended to be conferred in arrangements under a middlbtok. 
bankruptcy ; and that each creditor may have an opportunity, in 
common with others, of seeing that his interests are attended to, 
and of sharing in the distribution, inspection, conduct, management, 
and the mode of winding up the estate. We have considered the 
subject with a view to the deliberation which is due to it as a 
matter of some importance. Such being the opinion of the Court, 
this deed, which was not only entered into but was also completed 
before the passing of the Act of Parliament, does not come within 
the operation of the 224th section. The deed is no bar to the 
plaintiff's claim, and the plea is bad. I may also add, that my 
brother Talfourd, in Marsh v. HigginSj expresses a similar opinion 
as to the effect of the 224th section, with respect to the notice 
required by the Act. The plaintiff is, therefore, entitled to our 
judgment. 

Alderson, B. : [ 360 ] 

The Legislature could not have intended to compel the remaining 
creditors, when a deed of arrangement had been signed by six- 
sevenths of the whole, to be bound by the deed, when those creditors 
could not have the protection which this Act, for the first time, has 
given to them as a consideration for their being bound. The mere 
insertion of the word *' now " cannot give such an effect to the Act. 
I quite agree in the modified construction of the word " now," by 
which it is held to apply to an inchoate and not to a perfect 
arrangement, that is, to one which is in the course of proceeding at 
the time the Act passed. This interpretation of the word ''now" 
gives the Act full effect, and does not make it unreasonable or 
unjust. 

Parkb, B. : 

The three months* notice, as required by the Act, will make a 
party cognisant of his rights, and will therefore enable him to act 
in the best way for the protection of his interests under the 
statute. 

Judgment for the plaintiff. 
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1863. ROSSETER t;. CAHLMANN and Another. 

"^tl^^* (8 Ex. 361—363; S. C. 22 L. J. Ex. 128 ; 20 L. T. O. S. 211.) 

L ^1 ] The 6th section ol the 6 & 6 Will. IV. c. 63 (1). which abolishes the use 

lor the future of certain weights and measures, and the 2l8t section, which 
enacts, that ** any contract, bargain, or sale made by any such weights or 
measures, shall be wholly null and void" — do not render void a contract 
entered into in the United Kingdom for the sale of goods to be weighed or 
measured by the weights and measures mentioned in the 6th section, 
unless the goods are also weighed or measured in this country. 

This was an action by the plaintiff, as executor of William Hutton, 
for goods bargained and sold, and sold and delivered, by the testator 
to the defendants. The defendants pleaded, that the goods men- 
tioned were liquid goods, to wit, palm oil; and that the contract 
and bargain for the sale, and the sale of the goods, were made by a 
measure other than those authorised by the 4 & 5 Will. IV. c. 63 (2), 
intituled &c., or any aliquot part thereof, to wit, by the gallon, old 
measure, contrary to the said statute. 

Replication, that the said contract and bargain were for the sale 
of the said palm oil, at a certain rate or price per gallon, old 
measure, the said oil to be had or procured by the said W. Hutton 
in parts beyond the seas, to wit, on the coast of Africa, and to be 
shipped in those parts in a vessel of the defendants, to be sent 
there by the defendants for the purpose of receiving the same ; the 
said oil to be put alongside the said vessel by the said W. Hutton, 
in casks for stowing the quantity in gallons old measure as afore- 
said ; quality and condition of the said oil and casks to be approved 
and agreed by the supercargo or master of the said vessel, as the 
agent in that behalf of the defendants, before it should leave the 
shore, and no question on either point to be raised ; and further, 
that the said contract and bargain, so far as they related to the 
measurement of the said oil and delivery to and shipping the same 
on board the said vessel, and the receipt thereof by the defendants 
in manner aforesaid, were wholly to be performed in the said parts 
beyond the seas, and not otherwise or elsewhere ; and that the said 
contract, bargain, and sale were not in any manner or sense, save 
as herein mentioned, made by a measure authorised by the said 
Act of Parliament, or any aliquot part thereof, as alleged in the plea. 
[ 862 ] Bejoinder, in substance, that, by the terms of the contract and 

sale, the goods were to be paid for within the realm of England. 

(1) Bepealed by the Weighte and (2) This should be 5 & 6 Will. IV. 
Measures Act, 1878. See now ss. 19 — c 63 ; see note (1). — J. G. P. 
22 of that Act.— J. G. P. 
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Demnrrer, and joinder. Rossbtbb 

t, 
Oahlmann. 
Montague Smith in support of the demurrer : 

A contract entered into within this realm with respect to goods 
to be measured in a foreign country by measures which are pro- 
hibited here, is not rendered void by the 5 & 6 Will. IV. c. 68. 
The 6th section of that statute abolishes the use of the gallon, old 
measure, and the 21st section inter alia enacts, that '' any contract, 
bargain, or sale made by any such weights or measures, shall be 
wholly null and void." But the latter section applies only to those 
contracts where the goods are measured in pursuance of the contract 
within this realm. This is apparent from the preambles of the 
several statutes that have been passed with a view to the regulation 
of weights and measures in use at dififerent periods in this country. 
If such a contract as that disclosed upon these pleadings were held 
to be within the statute, and illegal, the great commerce of this 
mercantile country could not be carried on. (He was then stopped 
by the Court.) 

Fieldy contra : 

This contract is illegal within the true meaning of the 21st section 
of the Act. The 6th section absolutely prohibits the use of the 
gallon, old measure. The statute was passed to carry out the 
objects which had not been properly effected by the 5 Geo. IV. c. 74, 
and the 6 Geo. FV. c. 12, by creating an uniformity in the standard 
weights and measures. 

(Pollock, C. B. : The 5 Geo. IV. c. 74, appears, by the language 
of its preamble, to have been passed that " certain standards of 
weights and measures should be established throughout the United 
Kingdom of Great Britain and Ireland.*' The 6th section of this 
Act does not mean that such measures as are there mentioned 
*shall be abolished everywhere, but merely throughout the realm. [ *363 ] 
The Act does not prohibit the use of foreign measures, and the 
contract would have been valid if the parties had agreed for the 
sale of the goods according to some African measure. 

Aldbbson, B.: What is there in the Act to prevent two foreigners 
from entering into a contract in this country for the delivery 
of 1(X) chaldrons of coal at Antwerp?— and yet the use of the 
chaldron measure is abolished in this country. 
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RomrrBB Parkb, B. : The Act applies to those contracts only which are to 
CAHLMAxir. b^ performed by the commodities being measured in the United 
Kingdom. The whole Act shows that the words of the 21st section 
are to have that limitation put upon them. It would be absurd to 
hold that, where a contract is made here for the sale of goods in 
India or China, or in some other distant foreign country, it would be 
necessary to send out English weights and measures. The Act 
was intended to regulate the transactions of buying and selling 
which take place within this realm.) 

Some of the old Acts, as for instance the 2 Hen. YI. c. 11, and the 
18 Hen. YI. c. 17, are applicable to foreign measures, such as 
wine. 

(Parks, B. : Those Acts are applicable to the importation of 
foreign articles, in which cases the wine must be measured in 
pursuance of the Acts.) 

Pollock, C. B. : 

We are all clearly of opinion that the 5 & 6 Will. lY. c. 68, does 
not apply to this kind of contract, for the reasons which have been 
given by the Gouut in the course of the argument. Our judgment 
therefore must be for the plaintiff. 

Parke, B., Aldbrson, B., and Martin, B., concurred. 

Judgment for the plaintiff. 



1853. PLATT and AlNOther v. else and Another. 

•^tlllf ^' (8 Ex. 364—366; S. C. 22 L. J. Ex. 192 ; 17 Jur. 188.) 

[ 364 ] [Pi-actice under the Oommon Law Procedure Act.] 



1853. The south EASTEEN EAILWAY COMPANY v. Thb 
Jan^n. SOUTH WESTERN RAILWAY COMPANY. 

[ 3C7 ] (8 Ex. 367—368 ; 8. 0. 22 L. J. Ex. 72 ; 17 Jur. 168.) 

[Obsolete practice.] 



S63. HOBSON V. NEALE. 

oq 

(8 Ex. 368—376; S. C. 22 Jur. 175.) 
1 [See the same case, 17 Beav. 178.] 
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In rb stamp DUTY ox GILL'S CONVEYANCE. 1853. 

(8 Ex. 376-384 ; S. C. 22 L. J. Ex. 188.) Jan^J. 

[Stamp on Conyeyance (13 & 14 Vict. c. 97). See now Stamp Act, 1891, t ^^^ 3 
8.66.] 

In re TAYLOR'S ESTATE. 1853. 

(8 Ex. 384—388 ; S. C. 22 L. J. Ex. 211.) -^^^^ 

T., being seised in fee of certain lands, by indenture mortgaged them as [ 384 j 
a security for money lent. The indenture contained a covenant by T. to 
pay the principal and interest on a certain day. By another indenture, T. 
ooyenanted to pay on a certain day a further sum of money lent, and that 
the same lands should be charged with that sum also. T., by will, devised 
his real estate to B., whom he appointed his executor. T. paid the interest 
on the mortgage debts, but died without having paid the principal The 
personal estate of T. was only sufficient to discharge his funeral and testa- 
mentary expenses. B., by will, bequeathed his real and personal estate 
to his two sons, whom he appointed his executors, and died without having 
paid the mortgage debts. The executors of B. exhausted his personalty 
by paying with it those debts, and on that ground claimed an exemption 
from legacy duty and a return of probate duty : Held, that the executors 
were bound to pay legacy duty, and were not entitled to a return of probate 
duty (1), since they were not justified in paying the mortgage debts with 
the personal estate of B., notwithstanding the 1 1 Geo. lY. & 1 Will. lY. 
a 47, s. 3, rendered them and B. liable, as devisees, to actions on the 
covenants in the deeds. 

This was a rule calling on John Taylor and Benjamin Taylor, 
execaiors of Benjamin Taylor deceased, to show cause why they 
shoold not deliver to the Commissioners of Inland Bevenae an 
acoount upon oath of all the legacies and of the property of Ben- 
jamin Taylor deceased, respectively paid or to be paid or 
administered by them as such executors, and why the duties 
thereon have not been paid or should not forthwith be paid. 

The affidavit of the executors, in answer to the application, 
stated, that John Taylor deceased, being seised in fee simple of a 
certain manor and lands in the county of Kent, by indenture of the 
12tb of September, 1822, demised the manor and lands for a term 
of 500 years, *by way of mortgage, to secure the sum of 7,000i. [ •385 ] 
money lent, and interest ; and the said John Taylor by the said 
indenture covenanted to pay the sum of 7,000Z. and interest on the 
12th of September, 1823. By another indenture, of the Ist of 
March, 1828, in consideration of a further sum of 1,000L lent, and 
already secured by the bond of the said John Taylor, he covenanted 
to pay the 1,000/. and interest on the 1st of September, 1828, and 

(1) As to probate duty see the Finance Act, 1894. 
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In re that the sftid manor and lands should be charged and chargeable 
Estate. ^^^^ ^^^^ 8^™' ^ ^^'^ ^^ ^^^^ ^^^ 7,000Z. and interest. The said 
John Taylor, on the 20th of August, 18S5, by his will, duly made 
and published in manner then necessary by law for passing real 
estates, devised to his brother Benjamin Taylor, since deceased, the 
father of deponents (amongst other things) the said manor and 
lands, and appointed the said Benjamin Taylor, now deceased, his 
sole executor ; and on the 24th of August, 1838, the said John 
Taylor died, without having altered or revoked his will, and leaving 
the said Benjamin Taylor, now deceased, his heir-at-law, and heir 
according to the custom of gavelkind, him surviving. The said 
Benjamin Taylor duly proved the said will, and as executor received 
all the personal estate of the said John Taylor, which was of incon- 
siderable value, and not more than sufficient to pay and discharge 
his funeral and testamentary expenses, and a few simple contract 
debts, in payment whereof respectively such personal estate was 
accordingly applied by the said Benjamin Taylor. The said 
Benjamin Taylor, on the 81 st of July, 1841, by his will, duly made 
and published, devised and bequeathed all his real and personal 
estate to his two sons, deponents, their heirs, executors, and 
administrators, upon trust, after payment of his debts, for all his 
children ; and he appointed deponents his executors. On the 26th 
of June, 1846, Benjamin Taylor, the father of deponents, died, 
without having altered or revoked his will ; and the same was, on 
[ •see ] the 4th of December, duly proved by deponents *in the Prerogative 
Court of Canterbury. The said John Taylor continued until his 
death seised of the said mortgaged property, subject to the said 
mortgaged debts of 7,000{. and 1,000L ; and although he regularly, 
during his lifetime, paid the interest upon the said mortgaged 
debts, he died without having paid off any part of the principal, and 
without leaving any personal estate except as hereinbefore men- 
tioned. The said Benjamin Taylor deceased, who, upon the death 
of his brother the said John Taylor, so as aforesaid succeeded to 
the said mortgaged property, subject to the said mortgage debts, 
and enjoyed the same during his life, continued during his life to 
pay regularly the interest on the said mortgage debts of 7,000Z. and 
1,000Z. ; but he did not pay off any part of either of the said principal 
sums. The said Benjamin Taylor deceased was, at the time of his 
death, possessed of certain personal estate, which was received by 
and came to the hands of deponents as executors as aforesaid, which 
to the extent of 7,500Z. was applied by them, deponents, in paying 
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off the said mortgage debts of 7,000i. and 1,000Z. And they did, in re 
within three years next after the date of the last-mentioned probate, BsTAXEf 
claim to be allowed by the Commissioners of Inland Bevenue to 
treat the payment of the said mortgage debts, to the extent of the 
said sam of 7,5002., as a payment of debts payable by law out of the 
personal estate of the said Benjamin Taylor, and to have a return 
of the probate duty upon the sum so paid by them in discharge 
of the said mortgage debts : which the Commissioners refused. 

Borill, for the executors, showed cause upon the above affidavit : 

The question is, whether the mortgage debts were properly paid 
by Benjamin's executors out of his personalty; for, if so, the 
personal estate being exhausted, the bequest is not subject to legacy 
dnty; and, moreover, the executors are entitled to a return of 
probate duty. It *is necessary to consider, first, what was the [ *3^^ i 
position of Benjamin. It cannot be disputed that the mortgage 
debts were payable out of the personal estate of John ; but, that 
being insufficient for the purpose, Benjamin, who as devisee and 
heir took the real estate subject to the mortgages, and who was at 
liberty, if he thought fit, to apply his personalty in payment of the 
mortgage debts, elects not to do so ; therefore to that extent his 
personal estate is benefited, and he has shown his intention to 
treat the mortgage debts as a charge upon it, by paying interest. 

(Pabkb, B. : Benjamin was under no obligation to pay ofif the 
mortgages, for they were not his debts, but the debts of John. 
Benjamin's executors, who are also his devisees and heirs-at-law, 
apply Benjamin's personal property in payment of John*s debts ; 
and then they ask for a remission of duty, because they have 
exonerated their estate by paying the debts of another person with 
their testator's money.) 

Secondly, Benjamin was liable to pay the mortgage debts, by virtue 
of the 11 Geo. IV. & 1 Will. IV. c. 47, " for the purpose of facili- 
tating the payment of debts out of real estate." It is clear that, 
mider the 8rd section of that statute, an action at law might have 
been maintained against Benjamin upon the covenants of * John [ *388 ] 
for payment of the mortgage money, since the statute transfers the 
liability of the debtor to his heir and devisee, and Benjamin filled 
both characters. Therefore Benjamin in his lifetime was under a 
statutory obligation to pay the mortgage debts ; and if he had been 
sned, the judgment against him would have been satisfied out of 

B.R- — VOL. XCI. 35 
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In re bis personal estate. But farther, the statute creates a personal 
Ebtatk. liability on the part of Benjamin's executors, for they are his 
devisees ; and if they had not paid the mortgage debts, they 
would have been subject to actions on the covenants. 

(Pollock, G. B. : Under the Act of Parliament, the debts might 
have been made their debts ; but they were not. A liability to be 
sued does not necessarily create a debt. If a person is liable to a 
penalty, there is no debt until judgment is recovered. This is a 
peculiar Parliamentary liability, viz. that if a devisee takes an estate 
charged with a debt, he shall be liable to be sued for it ; but that 
does not make the debt his debt.) 

Phinn appeared for the Crown, but was not called upon to 
argue. 

Pollock, C. B. : 

None of us (i) entertain any doubt u^>on the subject. The statute, 
when not acted upon, makes no difference whatever. It created a 
liability to be sued ; but until something is done under it, it does 
not change the right of property. Consequently this was, as my 
brother Parke observed, paying John's debts with Benjamin's 
money. That being the case, there is no ground for the claim of 
return of probate duty, and the rule must be absolute to account. 

Rule absolute. 



18B3. TEMPLE V. PULLEN. 

Jan.Ji^ .>. ^^ ^^ 389—391 ; S. C. 22 L. J. Ex. 151 ; 20 L. T. O, S. 252.) 

L ^^ J In July, iwe, the defendant, 'having been arrested under a ca. «i., in 

order to obtain his discharge gave to the attorney of the execution creditor 
5/., and a blank promissory note stamp with his name written on it. In 
May, 1851, the defendant obtained a certificate in bankruptcy; and in 
October, 1852, the attorney filled up the blank stamped paper, by making 
it a promissor}' note for 24/. 188. 6f/., at one month's date, and indorsed it 
to the plaintiff for value : Held, first, that it was properly left to the jury 
to say whether the stamped paper was filled up within a reasonable time, 
cousideriug the circumstances of the defendant, and his ability to pay the 
note (2). 

Secondly, that there was no claim proveable under the fiat, and, conse- 
quently, the certificate was no bar to an action on the note. 

Assumpsit on a promissory note, dated the 20th of October, 1852, 
made by the defendant, for payment to one Robinson of 24L18s. 6d., 

(1) Pollock, C. B., Parke, B., (2) See the Bills of Exchange Act, 

Aldersox, B., and Martin, B- 1882, s. 20.— J. O. P. 



VOL. xci.] 1853. EX. 8 EX. 889—390. 647 

one month after date, and by Robinson indorsed to one Semple, Tkmpi.e 
and by him indorsed to the plaintiff. Pleas {inter alia) : non fecit, pullkn. 
and the bankruptcy and certificate of the defendant ; upon which 
issnes were joined. 

At the trial, before Martin, B., at the Middlesex sittings in the 
present Term, it appeared that, in July, 1846, the defendant was 
arrested under a ca. sa., when, in order to obtain his discharge, he 
gave to Robinson, who was the attorney of the execution creditor, 
the sum of 5{., and a blank promissory note stamp, with his name 
written upon it. On the 12th of May, 1851, the defendant, who had 
in the mean time become bankrupt, obtained his certificate ; and on 
the 20th of October, 1852, Robinson filled up the blank stamp, by 
making it a promissory note for 24/. 188, 6e2., payable one month 
after date, and indorsed it to one Semple, who indorsed it to the 
plaintiff for value. The defendant had no notice of the blank stamp 
having been used until the commencement of this action. The 
learned Judge leftittothe jury to say whether the blank stamped paper 
was filled up within a reasonable time, taking into consideration the 
circumstances of the defendant, and the probability of his being 
able to pay the note. His Lordship ruled that the certificate was no 
bar to the action, but reserved leave to the defendant to move to 
enter a verdict for him on that plea. The jury having found a 
verdict for the plaintiff, 

J. H. Hodgson (Jan. 24) moved accordingly for a new trial, on 
the ground of misdirection. 

He submitted, first, that the plaintiff had no authority to fill up 
the blank ^stamped paper after so great a lapse of time, but was [ •sdo j 
bound to do so within a reasonable time, without reference to the cir- 
cumstances or condition of the defendant. On this point he cited 
Aivde V. Dixon (i), Mtdhall v. Neville (2). Secondly, he contended 
that there was a debt which might have been proved under the Jiut, 
either as a debt payable infuturo, within the meaning of the 172nd 
section of the 12 & 13 Vict. c. 106, or as a debt payable on a con- 
tingency, or a contingent liability, within the meaning of the 177th 
and 178th sections. 

Cur. adv. wit 

Pollock, G. B., now said: 

In this ease, which was moved yesterday by Mr. Hodgson, we are 

(1) 86 E. B. 523 (6 Ex. 869). (2) Po$l, p. 548. 

36—2 
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8HAW and he held that the deed was fraadulent and void, and decided the 

Bbck. case in favour of the defendants. 

The question for the opinion of the Court was, first, whether the 
Judge was justified in deciding in favour of the defendants ; secondly, 
whether he properly rejected the evidence ofi^ered on the part of the 
plaintiff, after the case for the defendants had terminated, to rebut 
fraud imputed, the plaintiff having declined to do so, when asked 

[ *39:> ] *by the Judge, before the defendants had entered upon their case, 
whether he intended to do so or not. 

Hugh HUl for the appellant : 

The Jud«^e improperly rejected the evidence tendered on the part 
of the plaintiff, for the purpose of answering the defendants' case. 
The plaintiff was not bound in the first instance to adduce evidence 
to anticipate the defence to his claim. The deed was prima facie 
valid, and the onus of impeaching the transaction lay on the 
defendants : Lewkner v. Freeman (1). The plaintiff was, therefore, 
entitled to rest bis prima facie case upon the mere fact of the 
execution of the deed. Take the ordinary case of an action for the 
breach of a simple contract, where the defendant has pleaded Never 
indebted and a plea of fraud ; there the plaintiff is entitled to rest 
his case upon the proof of the contract, and the breach of it by the 
defendant, leaving it to the defendant, if he can, to establish the 
fraud he may rely upon. 

(Parke, B. : I think that the true rule upon this subject is that 
which was laid down by Abbott, Ch. J., in Browne v. Murray {2). 
That was an action of libel, to which the defendant pleaded Not 
guilty, and several special pleas of justification ; and the Lord Ghibf 
Justice held that the plaintiff might, if he thought fit, content 
himself with the proof of the libel, and leave it to the defendant to 
make out his justification, and that the plaintiff might then, in 
reply, rebut the evidence produced by the defendant ; but that if 
the plain tifi' in the outset thought fit to call any evidence to repel 
the justification, then that he should go through all the evidence 
he proposed to give for that purpose, and that he ought not to be 
permitted to give further evidence in reply. I think, therefore, 
that the plaintiff has the option, either of relying upon his prima 
fade case and leaving the defendant to answer it, and, upon the 
[ 'Syf) ] defendants' having given evidence *for that purpose, in reply giving 
(1) yjc{. Cu8. Abr. 149. (2) 27 K. IJ. 74tf (By. & Mou.264). 
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evidence in answer to the defendants' case ; or of going into the Shaw 
whole case in the first instance.) Beck. 

That role is in accordance with the ordinary course of practice, and 
appears to be one of much convenience. 

Atherton^ for the respondents: 

The ontis of proving C3n8ideration for the deed lay on the 
plaintiff. The case would have presented a different aspect, if the 
dispute as to the ownership of the goods had been between the 
parties to the instrument themselves; but here the question is 
between the grantee and the execution creditors. It appears on 
the face of the deed, that the grantor was indebted to the plaintiff, 
and that he was unable to pay the debt. 

(Parke, 6. : The deed is a perfectly fair and valid instrument on 
the face of it; and the transfer, until impeached by extrinsic 
evidence, was good.) 

Then the rejection of the evidence tendered by the plaintiff was 
purely a matter within the discretion of the Judge of the county 
court. The 118th section of the 9 & 10 Vict. c. 95, by which claims 
with respect to goods taken in execution are to be adjudicated upon 
in the county court, confers large powers upon the Judge, and the 
rejection of tbis evidence was a matter within his discretion: 
Wright v. Wilcox (1). The same view is taken in 2 Phillipps on 
Evidence, 475, 10th edit. 

(Pollock, C. B. : In that case the evidence was admitted, and the 
CouBT held that it was in the discretion of the Judge to admit it, 
and that at all events the learned Judge had not improperly 
exercised his discretion. 

Alderson, 6. : Suppose a case of burglary, where the case for 
the prosecution is closed, the Judge might, and no doubt would, 
recall a witness to prove the parish in which the offence was 
committed, where that fact had been omitted.) 

The evidence which the plaintiff sought to give was merely con- 
firmatorj' *of his case, in Jacobs v. TarleUm (2), the plaintiff, who [ •»97 ] 
sued as indorsee of a bill of exchange, relied in the first instance 

(1) 19L. J.O. P. 333; 14 Jur. 746. (2) 75 li. R. 431 (11 Q. B. 421). 
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Shaw upon a prima facie case, by evidence of the indorser's handwriting ; 

Bbck. evidence was given for the defence (on a plea traversing the indorse- 
ment), to show that the plaintiff was too poor to have given value 
for the bill, and had disclaimed all knowledge of it. It was held, 
that the plaintiff could not give evidence in reply, that he was able 
to give value and had actually discounted the bill, because such 
evidence was not in contradiction, but merely confirmatory of his 
prima facie case. (He also referred to Middleton v. Earned (l).) 

Pollock, C. B. : 

We are all agreed that there must be a new trial in this case, in 
order to give the learned Judge of the county court an opportunity 
of admitting the evidence which was tendered by the plaintiff in 
reply to the defence founded upon fraud, set up in answer to the 
deed. I take it to be a well>established rule of practice, that, at a 
trial at Nisi Prius, many matters, having reference to the conduct 
of the cause, are in the discretion of the Judge. Many cases might 
be suggested. Suppose, on a trial for burglary, the case for the 
prosecution were closed, and it were objected that no proof had been 
given that the house was situate in the parish laid in the indict- 
ment, the Judge would, no doubt, allow that fact to be established ; 
but he would not be bound to receive the evidence to supply the 
omission. I quite agree with the decision in IVilcox v. Wilcox. 
There, a piimd facie case having been established by the plaintiff, 
the defendant introduced an entirely new element into it; and, 
although the effect of the evidence in reply, to a certain extent, 
strengthened the case originally made, yet it rebutted the new 
[ *3tf8 ] ^matter adduced by the defendant ; and it was clearly in the dis- 
cretion of the Judge to admit it, and he did so. But there are cases 
in which, I think, the plaintiff is entitled, ahnost as a matter of 
right, to give evidence in reply. Where there are several issues, 
some of which are upon the plaintiff and some upon the defendant, 
the plaintiff may begin by proving those only which are upon him, 
leaving it to the defendant to give evidence iii support of those 
issues upon which he intends to rely ; and the plaintiff may then 
rebut the facts which the defendant has adduced in support of his 
defence. But it is urged that, in the present case, there are no 
pleadings, and that the plaintiff's case is resolved into a single 
proposition, with which he must deal at once, and that he was 
bound to go into the whole of his case upon receiving the intimation 

(1) 4 Ex. 241. 
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of the defence, and that such an expression of opinion is to be found shaw 
in the case cited in the Court of Common Pleas. But I think that bimsk. 
the plaintiff was entitled to rely upon a prima facie case, by proving 
the execution of the deed, for that was all which it was incumbent 
apon him in the first instance to establish. He had a perfect right 
to do 80, and to leave it to the defendant to impeach the consideration, 
and he was entitled in reply to rebut the defendant's evidence. 
The same principle of practice is recognised in the action of eject- 
ment, in which the question depends upon the title of the disputed 
property : the plaintiff may prove ^jprimd facie case ; the defendant 
may then set up an entirely new case ; the plaintiff may then in 
reply set up another case, and so on: Doe d. Sturt v. Mobbs (1), 
Roice V. Brenton (2), are authorities in support of this proposition. 
I therefore think that the plaintiff was entitled to rest upon his 
prima facie case, and that the Judge was wrong in refusing to allow 
him to give the evidence which he tendered in reply to the 
defendants' *case. I am therefore of opinion that there ought [ *39» ] 
to be a new trial. 

Pabke, B. : 

I am of the same opinion. I will not say that this was not a 
matter in the discretion of the Judge ; but I think that he ought to 
have exercised that discretion in accordance with the rule of practice 
in these matters, and that according to that rule he ought to have 
admitted the evidence offered in reply. And I take it, that the true 
and reasonable rule is that which was laid down by Abbott, 
Ch. J., in the case of Browne v. Murray. Before that case, Lord 
ElIiENBorouoh, Ch. J., in Hees v. Smith (3), had ruled, that where, 
by the pleadings or by notice, the plaintiff's counsel knows what the 
defence will be, he is bound to go into the whole case in chief, and 
cannot rest upon a prima facie case ; and he went so far as to hold 
that the rule applied even in the case where the defence appeared 
upon the cross-examination of the plaintiff's witness. But 
Abbott, Ch. J., laid down what appears to me to be a more 
reasonable rule, by holding that the defendant was bound to prove 
his plea, and that the plaintiff might answer it by additional 
evidence. Browne v. Murray was an action of libel, and the 
defendant pleaded Not guilty, and a plea of justification ; and 
Abbott, Ch. J., ruled that it was optional with the plaintiff either to 

(1) Car.&M. 1. (3) 2ftUik.3l. 

(2) 32 B. R 624 (8 B. & C. 737). 
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Shaw open his whole case in answer to that which, as it appeared by the 
Btck. pleadings, the defendant intended to set up, or to rely in the first 
instance upon the proof of the libel alone. That rule has constantly 
been acted upon in cases in which there are special pleadings 
raising several issues. If this had been an action of trespass for 
taking these goods, and there had been special pleadings, and the 
transfer had been impeached on the ground of fraud, the plaintiff 
would have had merely to show his title to the goods by proof of 
L ^400 ] the execution *of the deed, and the defendant would have been 
compelled to prove the fraud. In this case there are no pleadings ; 
the bailiff has taken these goods in execution, and the plaintiff 
claims them as his by virtue of the deed which he gives in evidence ; 
and the defendants, who seek to set that instrument aside as 
fraudulent, must establish fraud, upon the universal principle that 
every transaction in the first instance is assumed to be valid, and 
the proof of fraud lies upon the person by whom it is imputed. 
The transfer of property by deed is good and valid, without proof 
of consideration ; and therefore the plaintiff, by proof of the dee<1, 
established a prima facie case, and the defendants were bound to 
show that it was fraudulent, and the plaintiff was clearly entitled to 
call any amount of evidence to disprove the fraud. I therefore 
think that the Judge was wrong in rejecting the evidence, and that 
there ought to be a new trial. It is unnecessary to say anything 
upon the other point in the case. 

Aldbrson, B., and Martin, B., concurred. 

New trial, with costs. 



1853. JOSEPH WATEE8, EDWIN WATERS, and GEORGE 
jan^s, j^jQQ ^ WILLIAM TOWERS and JOSEPH 

t *«* J SHIRLEY. 

(8 Ex. 401 — 103 ; S. C. 22 L. J. Ex. 186.) 

In an action by three plaintiffs for a breach of contract in not completing 
certain works, whereby they were prevented from fulfilling a contract 
made by them with another firm consisting of two of themselvea, the 
plaintiffs wei-e held entitled to recover as special damage the loss of profit 
on their contract, although it could not be enforced at law, owing to the 
community of the parties, and was void by the Statute of Frauds. 

Assumpsit by the plain ti£fs against the defendants, on their breach 
of contract in not fitting up certain mill-gearing in a workman-like 
manner, and completing the work within a reasonable time. The 
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declaration alleged, as special damage, that, by reason of the Watbbs 
premises, a certain engine and mill of the plaintiffs became and towers. 
were of much less use and value, &c., and the plaintiffs lost the 
means of using the said mill and their capital for a long time, to 
wit, six months, in so beneficial a manner as they otherwise would 
have done, and thereby also were prevented, during all that time, 
from carrying on the business of bobbin-makers; and also, by 
reason of the premises, the plaintiffs, Joseph Waters and Edwin 
Waters, who had contracted with the plaintiffs, Joseph Waters, 
Edwin Waters, and George Bigg, to be supplied by them with a 
great quantity, to wit, 1,200 gross of bobbins per week, to be by the 
said Joseph Waters and Edwin Waters used in their separate busi- 
ness, could not be supplied for divers, to wit, twenty weeks, and 
were thereby put to great inconvenience, damage, and loss; and 
the said Joseph Waters, Edwin Waters, and George Bigg lost the 
profit which would have accrued to them from so supplying the 
said Joseph Waters and Edwin Waters with the said quantity of 
bobbins for the said twenty weeks ; and by reason of the premises 
also, divers, to wit, five apprentices of the plaintiffs were, during 
all the time last aforesaid, useless and unproductive to the 
plaintiffs, and the plaintiffs were compelled, at their own costs 
and charges, amounting, to wit, to lOOZ., to maintain the said 
apprentices, without receiving any adequate return for such 
maintenance, &c. 
The defendants pleaded non assumpseimnt, with other pleas. [ 402 ] 

At the trial, before Wightman, J., at the Cumberland Summer 
Assizes, 1852, the defendants' breach of contract was proved ; and 
that in consequence the plaintiffs, Joseph Waters, Edwin Waters, 
and George Bigg, who carried on business as bobbin-spinners in 
Cumberland, were unable to fulfil a verbal contract made with the 
two plaintiffs, Joseph Waters and Edwin Waters, who carried on a 
separate business in Manchester, for the supply of the bobbins as 
alleged in the declaration. It was objected, on behalf of the 
defendants, that the loss of profit on the transaction was too remote 
a consequence to be the subject of special damage, and even if it 
were not, still the plaintiffs could not recover any damage in respect 
of it, by reason of the community of the parties ; and also because 
the contract was invalid by the 17th section of the Statute of 
Frauds, 29 Car. 11. c. 8, the value of the goods agreed to be supplied 
\mng above lOL A verdict was entered for 141., the amount of 
damage arising from the apprentices being unemployed ; and leave 
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Waters was reserved to the plaintiffs to move to increase the amount by 
TowKBs. IIS^, the estimated profit which would have accrued to the 

plaintiffs, if their contract for the supply of the bobbins had 

been fulfilled. 

Atherton, in last Michaelmas Term, obtained a rule nisi 
accordingly; against which 

Hugh Hill now showed cause : 

The loss of profit to the plaintiffs from their inability to supply 
the bobbins was not a necessary consequence of the defendants' 
breach of contract, but a mere contingent damage. In Story on 
Agency, s. 220, it is said, '' If an agent, having funds in his hands, 
should improperly neglect to ship goods by a particular ship, 
according to the orders of his principal, and the ship should duly 
L *-(0H ] arrive, and if the goods had been on *board the principal might, by 
future reshipments and speculations, have made great profits 
thereon, the agent will not be bound to pay for the loss of such 
possible profits, for it is a mere contingent damage, or an accidental 
mischief." The true principle is laid down in Kent's Commentaries, 
Vol. 2, p. 480, note, 4tli edit., where, after reference to the autho- 
rities, it is said, " Damages for breaches of contract are only those 
which are incidental to, and directly caused by, the breach, and 
may reasonably be supposed to have entered into the contemplation 
of the parties, and not speculative profits, or accidental or conse- 
quential losses." Moreover, this contract was not binding on the 
parties, inasmuch as no action at law could be maintained by the 
three plaintiffs against two of themselves ; also, because the contract 
was void by the Statute of Frauds. 

(Alderson, B. : If a person undertakes to make a certain article 
for another, and to deliver it to him on a particular day, but fails to 
do so until a year afterwards, it would be most unreasonable that 
the latter should not recover any damage because the contract was 
not in writing. The existence of a contract is evidence of the 
probable amount of loss sustained. Suppose the plaintiffs heA said, 
*' We should have made such and such a contract if the defendants 
had performed theirs," and the jury believed that the plaintiffs 
would have done so, that would surely have been evidence of 
the amount of loss occasioned by the defendants* breach of 
contract.) 
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Atherton and Edward James appeared to support the rule, but Watbbr 
were not called upon. Towers. 

Per Curiam (i) : 

The rule must be absolute. 

Rule absolute. 



PARKER V. WATSON. 1853. 

(8 Ex. 404-^10 ; S. C. 22 L. J. Ex. 167.) Jan^. 

To an action on a joint and several bond in the penal sum of 2,800/., [ 404 ] 
given by the defendant, J. O., and M. N., conditioned for the payment of 
1,400/., the defendant pleaded — 

First, that the sum mentioned in the bond was secured by a warrant of 
attorney of even date therewith, upon which judgment was to be forthwith 
entered up, given by J. O. to the plaintiff; and that J. 0., after the day 
conditioned for payment of the principal sum, paid the same, with interest, 
to the plaintiff. Secondly, that plaintiff sued J. O. for the detention of the 
monies in the declaration mentioned in respect of the bond, that he obtained 
judgment, and took in execution goods of J. O. to the amount of 1,417/. 

Thirdly, that, at the time of entering into the bond, J. O., and the 
defendant and M. N., as his sureties, executed a warrant of attorney, upon 
which the plaintiff was authorised to enter up judgment forthwith for 
2,800/., for securing the payment of the sum of 1,400/., but that execution 
should not issue except in case of default being made ; that plaintiff after- 
wards sued J. O. for the said debt of 2,800/. ; that J. 0. became bankrupt; 
that plaintiff omitted to file the warrant of attorney as required by 3 Geo. IV. 
c. 39 (2), that certain goods of J. O. were taken in execution under the 
judgment so obtained ; and that thereby the plaintiff suspended his remedy 
against the principal and discharged the defendant, the surety. 

Replication to second plea : That, by reason of the omission to file the 
warrant of attorney, the plaintiff was compelled to refund to the assignees 
of J. O. tlie proceeds of the execution. Similar replications to the first 
and third pleas : 

Held, that the facts disclosed by the pleadings afforded no defence at law 
to the action. 

Debt on a bond for 2,800/., dated the 12th of February, 1851. 

The defendant, in his first plea, set out the bond and condition 
on oyer, by which it appeared to be a joint and several bond, given 
by one J. Oyston, the defendant, and one M. Neesham, conditioned 
for the payment of 1,400/. on the 12th of August then next ensuing, 
with interest at 6/. per cent., with a memorandum that the said 
sum of 1,400/., secured by the bond, was the same sum as that 
mentioned and further secured by a certain warrant of attorney of 
the same date, given by the said J. Oyston to the plaintiff, for 

(1) Pollock, C. B., Aldbeson, B., s. 27; Oowan v. Wright (1886) 18 
and Martin. B. Q. B. Div. 201, 56 L. J. Q. B. 131.— 

(2) See now 32 & 33 Vict c. 62, J. G. P. 
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Pakkeb execution, after the day appointed for payment by ib^ condition of 
WAT80N. & bond, does not amount to payment post di^iy within the true 
meaning of the 4 & 6 Anne, e. 16. In fact, it was no payment 
by the defendant, and could not operate to discharge him as 
co-obligee of the bond. And moreover, the replication shows that 
the fruits of the execution became utterly worthless to the plaintiff. 

Secondly, for the same reasons, the second plea is bad in 
substance, as it merely sets forth an execution against the goods 
of the co-obligee of the bond ; which does not amount to a 
payment within the statute of Anne. 

Thirdly, the third plea is bad. The plea states, that the defen- 
dant executed a warrant of attorney of even date with the bond, 
for the same sum of money, as co-surety only with a third party 
for Oyston as principal ; and that the plaintiff, by reason of his 
neglect to file the warrant of attorney as required by the 8 Geo. lY. 
c. 39, suspended his remedy against the principal, and thereby, 
by giving him time and having altered the position of the sureties, 
has discharged them from all liability upon the bond. But it is 
[ *4^8 ] not open to the defendant to allege that *he is merely a surety. 
In Rees v. Benington (1), Lord Loughborough, Ch. J., said, '* that 
where two are bound jointly and severally, the surety cannot aver 
by pleading that he is bound as surety." But even upon the 
assumption that the defendant could be treated as a co-surety to 
the bond, the suspension by the obligee of his remedy against the 
principal is no answer to an action at law on the bond. 

(Parke, B. : That is established by Davey v. Prendergrass (2).) 

The defendant's remedy is by application to a court of equity. 
(He was then stopped by the Court ; who called upon) 

R. Hail, contra : 

The pleas objected to are good, and the replications afford no 
answer to them. First, the pleadings show that there has been a 
payment de facto, and they disclose circumstances which amount 
to ipayment post dieni within the statute of Anne. In Thome v. 
Smith (3) it was held, that the payment of a promissory note, which 
had been given by a third party to the plaintiff in satisfaction 
of a prior note, was well pleaded as payment to an action upon the 
original note. 

(1) 3 K E. 3 (2 Ves. Jr. 540). (3) 84 R. B. 743 (10 0. B. 669). 

(2) 5 B. & Aid. 187. 
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Secondly, it appears upon these pleadings tfaat the defendant Paekrr 
was a mere surety. In Ashbeev. Pidduck (l) that fact did not appear, wat^m. 

(Parks, B. : That does not appear to be the fact here. The 
warrant of attorney, which was executed contemporaneously with 
the bond, as appears by the memorandum set forth in one of the 
pleas, was given as a collateral security ; but it was not intended 
thereby to merge in it the debt for which the bond was given. 
That debt has never been paid.) 

The plaintiff suspended his remedy against the principal debtor, 

and, although the suspension be but for a moment, still it acts as a 

Buspension of the creditor's remedy for ever. In Capel v. Butler (2) 

it was held, that if, by the neglect of the creditor, *the benefit of [ ^^o^ ] 

some of the securities for the debt is lost, the surety is pro tanto 

discharged. 

(Pa&kb, B. : Davey v. Prendergrass is a decision at law to the 
contrary.) 

H. Hill was not called upon to reply. 

Pabkb, B. : 

I am of opinion that the plaintiff is entitled to judgment. 
The case contains many pleas, to which there are demurrers and 
replications, and to those replications there are demurrers also; 
and although the pleadings are rather more complicated than they 
used to be under the old system, yet the questions raised by the 
case may be disposed of without much difficulty. I am of opinion 
that neither of the pleas to which the plaintiff has demurred can 
be supported in point of law ; and that, if they could, they are 
completely answered by the repUcations. Taking them in their 
order, the first plea sets out on oyer the bond and condition, and 
the memorandum indorsed upon it. Now this memorandum is to 
be taken as forming part of the condition of the bond. The plea 
then goes on to allege that there was a payment post diem of the 
principal sum, with all interest due thereon. But the replication 
shows that the plaintiff received no value from the levy under the 
execution, the warrant of attorney having been set aside by the 
assignees of Oyston. This cannot therefore be taken as payment 
within the statute of Anne. Payment, within the meaning of that 
statute, must be payment of the principal sum, with interest, by the 

(1) 1 M. & W. 564. (2) 2 Sim. & St. 457. 

86 2 
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AvDBBsoN form of these pleas, it is perfectly clear that, in order to support 
Thokxton. them, it is not necessary to prove fraud ; and if the allegation 
imputing fraud were struck out, still the pleas would be good, as 
founded either upon concealment or upon misrepresentation not 
fraudulent. This principle has been acted on in some cases, and 
more particularly in the two recent decisions in the Court of 
Common Pleas, of SoutkaU v. Rigg and Foiman v. Wright (l). It is 
well established, that if, after striking out allegations in a plea, 
that which is the material part be left, the plea is good, and the 
defendant sustains it by proving that part. With respect to the 
costs which the learned counsel stated that the plaintiffs had been 
put to in order to repel the charge of fraud, I apprehend that 
would be a question for the Master, and that he would not allow 
all the expenses as to the fraud, inasmuch as the pleas were 
supported on a different ground. That, however, would be no 
foundation for a new trial, as the learned Judge was perfectly right 
in ruling that these pleas were supported by the simple fact of the 
concealment. Then, with regard to the objection that the learned 
Judge did not leave the materiality of the representation to the 
jury with sufficient distinctness, it was idle for him to do so, because 
the facts spoke for themselves. The representations were material, 
and were admitted to be so. With respect to the return of the 
premium, there is no doubt in my mind that the plaintiffs would be 
entitled to recover it, as there was no fraud in the representation ; 
if there had been, the case would be different. The insurance 
never bound the defendant, and consequently the plaintiffs were 
entitled to the return of the premium. The old law, and which is as 
old as the time of Lord Mansfield, is, that the defendant is estopped 
by signing the policy from saying he has not received the premium. 
[ *42D ] But it Beems to me that, masmuch *as this matter was not mentioned 
until the jury had retired to consider their verdict, the justice of 
the case will be amply satisfied by granting the plaintiffs an 
opportunity of recovering the premium hereafter; and, in my opinion, 
they will be entitled to do so in an action for money had and received. 

AiiDBRsoN, B., and Martin, B,, concurred. 

The defendant's counsel then stated, that he consented to the 
last count being struck out of the declaration; and the Court said 
there would be no rule. 

Rule refused accordingly, 

(1) bl R. E. 731 (U C, B. 481). 
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SIMMONS V. LILLTSTONE(l). i853. 

Jan. 27. 
(8 Ex. 431—443 ; S. C. 22 L. J. Ex. 217.) Feb, 12. 

The first count wa8 for obstructing the plaintiff's access to a public . ^..j ■. 
navigable river whereby the plaintiff sustained special damage. 

The second count was in trover for goods and chattels. 

The defendant pleaded to the whole declaration, Not guilty ; and to the 
second count, that the defendant was possessed of a close, and, at the time 
of the alleged conversion, was digging upon it a sawpit, and because the 
goods and chattels in the second count mentioned were without the leave 
and license of the defendant placed on the close by the plaintiff, and ** were 
then so buried in the close, and so embedded in the earth and soil thereof," 
that, without a little cutting the same, the defendant could not dig the 
sawpit, the defendant, in such digging, necessarily and unavoidably a little 
cut the said goods and chattels. Replication, de injurid. The evidence in 
support of the second count was, that some timber of the plaintiff's being 
on the close of the defendant, he removed it, and it having been again 
placed there, and become embedded in the soil, he directed his workmen 
to dig a sawpit at the place where the timber was, and in digging the pit 
the timber was cut through, and part remained embedded in the soil, and 
other part was washed away by the river. The Judge directed the jury to 
consider whether the defendant really and bond fide intended to make a 
sawpit, or was merely digging a hole for the purpose of cutting the timber : 
Held, 

(1) That the first count was good on motion in arrest of judgment. 

(2) That there was no sufficient evidence of a conversion. 

(3) That the Judge misdirected the jury, in telling them to consider with 
what motive the defendant dug the sawpit. 

Case. The venue in the margin of the declaration was London. 
The first count stated, that, before and at the time of the com- 
mitting of the grievances, &c., the plaintiff was possessed of a 
certain messuage and premises, situate and being, to wit, at Milton- 
next-Gravesend, in the county of Kent, adjoining to and abutting 
on the north upon a certain public navigable river, to wit, the river 
Thames, *and adjoining to and abutting on the east upon a certain [ *432 ] 
other part of the said river, called, to wit, the Blockhouse Dock, in 
which said messuage and premises the plaintiff, before and at the 
time of the committing of the grievances, &g., carried on the trade 
and business of mast and block-maker, and in which said messuage 
and premises the plaintiff and the previous occupiers of the said 
messuage and premises had uninterruptedly carried on the said 
trade and business of mast and block-makers for a long space of 
time, to wit, sixty years before the committing of the grievances, 
and during all the time aforesaid the occupiers of the said messuage 
and premises were accustomed and of right entitled to have, and 
the plaintiff, being such occupier, still of right ought to have, full 

(1) See HolJina v. Fowfer (1874) L. B. 7 H. L. 757, 44 L. J. Q. B. 169. 

-J. a P. 
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Simmons and free use and navigation of the said river, and of the said part 
LiLLYSTONR. thereof called the Blockhonse Dock, for the due occupation and 
enjoyment of the said messuage and premises, and for the more 
convenient and advantageous carrying on of the said trade and 
business therein, and with boats, barges, and other vessels, and 
also with rafts, floats, and timber, to approach and pass from 
and out of the stream or current of the said river to and unto the 
said side of the said messuage and premises, abutting as aforesaid 
upon the part of the said river called the Blockhouse Dock, and 
into and to the shore or beach of that part of the river called Block- 
house Dock, either at high or low water, and also to depart and 
pass from the aforesaid side of the said messuage and premises, 
and from and out of the part of the said river called Blockhouse 
Dock, and from the shore or beach thereof, either at high or low 
water mark, unto and into the stream or current of the said river, 
and to load and unload their boats, barges, and other vessels at and 
upon the side of the said messuage and premises, or at and upon 
the beach or shore of the part of the said river called Blockhouse 
Dock, and to land their rafts, floats, and timber at the said side of 
[ Mas J the said messuage and premises, "^and at or upon the beach or 
shore of the part of the said river called Blockhouse Dock, either 
at high or low water, and to moor, for a reasonable time, their said 
rafts, floats, and timber in the part of the river called Blockhouse 
Dock, without hindrance or obstruction from any person or persons 
whatsoever: Yet the defendant, intending to injure the plaintiff, 
and to interrupt him in the carrying on of his said trade and 
business, heretofore, to wit, on Ac, and on divers other days &c., 
without the leave of the plaintiff, unlawfully, wrongfully, and 
injuriously placed and fixed, in and upon the soil of the said river 
Thames, and in and upon the soil of that part thereof called 
Blockhouse Dock, upon which the said messuage and premises of 
the plaintiff so abutted on the east side thereof as aforesaid, divers 
piles, posts, planks, and timber, and divers great quantities of 
earth, stone, brick, and rubbish, and therewith formed an enbank- 
ment in and upon the said part of the river called Blockhouse 
Dock, and unlawfully kept and continued the same there from 
thence hitherto, and thereby during all that time hindered and 
obstructed the use and navigation of that part of the said river 
called the Blockhouse Dock, and hindered and prevented the 
plaintiff from approaching and having access from the open tide- 
way, stream, or current of the river to the side of the messuage and 
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premises so abutting on the part of the river as aforebaid, and from Simmona 
bringing his boats, rafts, floats, and timber from the open tideway, ltlltbtonr. 
Biream, or current of the river to the side of his messuage and 
premises, for the purposes of his trade and business, &c. It was 
then alleged as special damage, that, by reason of the obstruction, 
the plaintiff was prevented from landing a quantity of timber, which 
was in consequence washed away by the tide. 

The second count was in trover for the conversion of goods and 
chattels, to wit, 500 pieces of timber. 

Pleas {inter alia) to the whole declaration. Not guilty. *To the [ *434 ] 
second count (sixthly), that, before and at the time of the alleged 
conversion of the goods and chattels in the second count mentioned, 
the defendant was possessed of a close situate in the parish of 
Milton-next-Gravesend in the county of Kent, and the defendant, 
at the time of the alleged conversion, was excavating the earth 
and soil of the said close, for the purpose of making, and was then 
excavating, digging, and making, in and upon the said close, a 
certain sawpit, for the more beneficial and profitable use and 
enjoyment of the said close; and because the said goods and chattels 
were, without the leave or license of the defendant, and against his 
will, and contrary to his express command in that behalf, put and 
placed upon the said close by the plaintiff, and were then so buried 
in the said close, and so embedded in the earth and soil thereof, 
that, without a little cutting the same, the defendant could not 
excavate, dig, or make the said sawpit upon the close, the defendant 
at the time of the alleged conversion, in order so to dig and make 
the said sawpit, and in the course and progress of such excavating, 
<liggiDg> ftnd making of the same, necessarily and unavoidably a 
little cut the said goods and chattels, doing no unnecessary 
damage, &c., as he lawfully might for the cause aforesaid; qiue 
$unt eadem. Verification. 

The plaintiff joined issue on the first plea, and to the other 
replied de injuiid. 

At the trial, before Pollock, G. B., at the London sittings after 
last Michaelmas Term, it appeared that the plaintiff carried on the 
business of a mast, oar, and block-maker at Milton-next-Gravesend. 
His premises adjoined the river Thames, and on one side abutted 
on a small dock or inlet called the Blockhouse Dock. The plaintiff 
and the previous occupiers of his premises had been accustomed to 
use this dock for mooring their masts, spars, or timber, to be worked 
up in their business. All the plaintiff *s premises were situate in the 
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siMMONB county of Kent. The defendant, *who was also the occupier of 
r.iM.YBTosB. premises near to this dock, claimed a right to it, and, in the year 1852, 
[*435] commenced embanking it, and thereby caused the obstruction 
complained of in the first count of the declaration. The evidence 
in support of the second count was, that certain pieces of timber or 
spars used for making bowsprits, and belonging to the plaintiff, 
being on the defendants land, he caused them to be removed; and 
upon the timber being again placed there, and having become 
embedded in the soil, the defendant directed his workmen to dig 
a sawpit in his land, and in so doing they cut through the timber, 
leaving the pieces there, and part of them was afterwards carried 
away by the tide of the river, which at high water flowed over the 
land, the other part remaining embedded in the soil. 

It was objected, on the part of the defendant, that the first count 
was not proved, inasmuch as the action was local in its nature, and 
as the count contained no description of the place where the 
obstruction was committed, it must be assumed to have been done 
in the city of London, where the venue was laid. It was also 
objected, that there was no evidence of a conversion. With respect 
to the first objection, the learned Judge reserved leave to the 
defendant to move to enter a verdict for him ; and his Lordirhip, 
being of opinion that there was piimd fcLcie evidence of a conversion, 
left it to the jm^y to say, with reference to the sixth plea, whether 
the defendant really and bond Jide intended to make a sawpit, or 
merely dug the hole lor the purpose of cutting the timber. The 
jury found a verdict for the plaintiff on the first count, damages Is. ; 
and on the second count, damages G02. 

Bramwell, in last Michaelmas Term, moved to enter a verdict 
for the defendant on the first count, pursuant to the leave reserved, 
or for a new trial on the ground of misdirection, or to arrest the 
[ *486 J judgment on the first count. *He submitted, in arrest of judgment, 
that, as the injury complained of was the obstruction of a public 
navigable river, the plaintiff could not maintain an action, but that 
the only remedy was by indictment. 

The Court, however, were clearly of opinion that, as the 
declaration disclosed a private and peculiar damage to the plaintiff, 
he might maintain the action (i), and refused a rule on that 
ground. 

A rule nisi having been granted on the other points, 
(1) See M*Kinnon v. Fenson, ante, p. 510 (8 Ex. 319). 
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Shee, Serjt., and Rose showed cause in Hilary Term (Jan. 27) : Simmons 

First, the verdict cannot be entered for the defendant on the Lillystonr. 
first count, unless he establishes that this is a local action, and 
that there is some issue on the record involving the question of 
locality. ♦ • ♦ 

Secondly, there was evidence of a conversion. In order to con- [ ^'^'^ ] 
stitute a conversion, it is not necessary that there should be an 
acquisition of property by the defendant ; it is sufficient if there be 
a deprivation of property to the plaintiff : Keytvorth v. HiU (i). 

(Parke, B. : Here the defendant never intended to take to himself 
any property in the timber.) 

If a person purposely left the gate of a field open so that a horse 
escaped, that would amount to a conversion. 

(Parks, B. : The form of a count in trover, prescribed by the 
Common Law Procedure Act, 15 & 16 Vict. c. 76, Sched. (B.), is, 
"that the defendant converted to his own use, or wrongfully 
deprived the plaintiff of the use and possession of, the plaintiff's 
goods." Suppose a person threw a stone into a room through an 
open window, and broke a looking-glass, would that be a conversion 
of it?) 

It is submitted, that any wilful damage to a chattel, whereby 
the owner is deprived of the use of it in its original state, is a 
conversion. 

(Pr^TT, B. : Taking wine from a cask and filling it up with water 
is a conversion of the whole liquor : Richardson v. Atkinson (2).) 

The principle laid down in Fouides v. WiUoughby (3) is, that a mere 
wrongful ^asportation does not amount to a conversion, unless the [ *438 ] 
taking or detention of the chattel is with intent to convert it to the 
taker*s own use or that of some third person, or unless the act done 
has the effect either of destroying or changing the quality of the 
chattel. Here, the cutting of the timber destroyed it as timber. 
In the case of two tenants in common, each has an interest in the 
chattel, so that nothing short of an absolute destruction of it will 
amount to a conversion ; but, in ordinary cases, any injury which 
alters the nature or quality of the chattel, is a conversion of it. 
Thirdly, the learned Judge properly left it to the jury to say, 

(1) 3 B. & Aid. 680. (3) 58 B. B. 803 (8 M. & W. 540). 

(2) 1 Str. 676. 
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BiMMOMB whether the defendant really intended to make a sawpit, or only 

LiLLTSTOMB. ^^g the boIe for the purpose of cutting the timber. The sixth plea 

could not be proved unless the defendant was in fact digging a 

sawpit, and for that purpose it was necessary to cut the timber. 

That is not a mere question of motive, but the substance of the issue. 

Willes in support of the rule : 
First, this is an action local in its nature. * * * 
[ 489 Secondly, the cutting of the timber was a mere act of trespass, 

and not a conversion. In Richardson v. Atkinson, the conversion 
consisted in adding water to the remainder of the wine. If a bailee 
of a cask of wine consumes part of it, that is not a conversion of 
the whole : Philpott v. Kelley (1). In Kent's Commentaries (2), in 
[ *440 J treating of ** original ^acquisition by succession," various instances 
are adduced of one person's property becoming that of another, in 
consequence of the nature of the article being changed by reason of 
the latter having expended upon it his skill, labour, or materials ; 
but there is no case to the effect that an injury to a chattel vests 
the property in it in the wrongdoer. The question is, whether the 
act done was an assertion of property on the part of the defendant, 
or a mere act of violence. Heald v. Carey (8) decided that there is 
no conversion of goods for which trover will lie, unless there be a 
repudiation of the right of the owner, or the exercise of a dominion 
over them inconsistent with that right. 

Thirdly, the learned Judge misdirected the jury, in leaving to 
them the motive with which the defendant dug the pit : Oakes v. 
Wood (4). The question was whether he was entitled to do so, and 
that cannot depend upon his intention. If he had the right, it is 
immaterial with what motive he acted, and he was justified in so 
doing, notwithstanding he injured the plaintiff. 

Cur. adv. vuU. 

Pabkb, B., now said (after stating the pleadings) : 

The point reserved by the Lord Ghibf Baron was, whether, inas- 
much as the obstruction complained of took place in the county of 
Kent, the declaration was proved, the venue having been laid in the 
city of London, and the premises being described as situate in the 
county of Kent. We think that the rule to enter the verdict for the 
defendant on the first count ought to be discharged, because we cannot 
find any allegation in the declaration which makes it necessary for the 

(1) 3 Ad. & El. lOH. (3) 87 B. B. 833 (11 0. B. 977). 

(2) Vol. 2, p. 360, 4th ed. (4) 2 M. & W. 791. 
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plainti£f to prove that the obBtruction took place m tlie city of SncMONs 
London. The rule referred to in the course of the argument, that ltllybtonb. 
4he name of the county *in the margin is to be considered as r *^*^ J 
indicating the venue, does not apply where local description is 
necessary. There is no allegation in this declaration that the 
injury was done in the city of London, and therefore it was not 
oecessary to prove that it was done there. Probably the objection 
might have been raised by special demurrer ; but, after verdict, it 
certainly comes too late, because then any defect in the venue is 
cured by the statute 16 & 17 Car. II. c. 8. It is enough for the 
present purpose to say, that there is nothing which makes it 
necessary to prove, on the part of the plaintiff, that the obstruction 
took place in the city of London. There is a case in Taunton's 
Reports (1), which it is extremely difficult to explain ; but, at all 
events, the declaration in that case differs from the present. It is 
unnecessary to decide whether this is a local action, though I am 
rather disposed to think it is, since it is an injury to the plaintiff's 
premises. The result is, that this part of the rule will be dis- 
charged, *and the verdict for the plaintiff will stand on the first [ *^^^ 1 
count, with Is. damages. 

The next question, which relates to the count in trover, is, 
whether there was any evidence of a conversion. Now the evidence 
was, that the pieces of timber were cut in two by the defendant ; 
that they were left embedded in the soil — not applied to the 
defendant's own use ; and that part of them was carried away by 
the tide. Without adverting to the plea of justification, we are all of 
opinion that there was no sufficient evidence of a conversion to 
entitle the plaintiff to a verdict on the plea of Not guilty. In order 
to constitute a conversion, there must be an intention of the 
defendant to take to himself the property in the goods, or to 
deprive the plaintiff of it. If the entire article is destroyed, as, for 
instance, by burning it, that would be a taking of the property from 
the plaintiff and depriving him of it, although the defendant might 
not be considered as appropriating it to his own use. In this case, 
nothing is done but cutting the timber, and, by accident, it is 
washed away by the river — not purposely thrown by the defendant 
to be washed away ; consequently, we think that does not amount 
to a conversion. Assuming that it was prima facie a conversion, 
then the question would arise whether that conversion was not 
excused by the right which the defendant had to make the sawpit» 

(1) Warren v. Wfhb, I Taunt. 379. 
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StMMONB and to cut the timber in making it, if he was not able to do it in 

LiLi.YSTONB. ^^y other way. But, without deciding that, we think that there 

was no evidence to warrant the jury in finding that this timber was 

converted by the defendant to his own use, that is, either by taking 

the whole property to himself, or asserting title in another, or 

depriving the plaintiff of the property. None of those alternatives 

are made out by the evidence, and consequently there ought to 

be a verdict for the defendant on the plea of Not guilty to the 

count in trover. 

[*443] Then, with regard to the sixth plea (his Lordship stated *the 

plea.) It was alleged that the Lord Chief Baron misdirected the 

jury as to the meaning of that plea, when he left to them 

the question, whether the defendant, when he cut the timber, 

had really and bond fide an intention of making a sawpit. We 

think that the Lord Chief Baron was not correct in the view which 

he took, for there is no doubt that the defendant had a perfect right 

to make a sawpit on his own property. If, in truth, he chose to 

make a hole in the soil for any purpose whatever,— for the purpose 

is immaterial, — the land being his own, — and if he could not 

remove the timber which was wrongfully placed there without 

cutting it, he would be justified in doing so ; and his intention of 

making a sawpit is therefore immaterial. But, even if the form of 

the plea made it necessary for the defendant to prove that his object 

was not to make a hole but a sawpit, there was evidence that he 

used this hole as a sawpit. We think that the Lord Chief Baron 

was not right in leaving to the jury the question of the bona fides 

of the defendant in making the pit. That could not be inquired 

into. But, on looking at the plea, it is clearly bad, because it does 

not state that the timber was buried by the plaintiff ; and if it was 

buried by the defendant, he would have no right to use the existence 

of an obstruction which he himself had caused as a justification for 

his cutting the timber. This, therefore, being a bad plea, it is 

unnecessary for the interests of the defendant to send the case 

down for a new trial, because he is entitled to a verdict, at all 

events, on the plea of Not guilty to the count in trover. As to the 

sixth plea, the jury should be discharged by consent from giving a 

verdict upon it. Therefore the rule, so far as respects the first 

count, will be discharged, and it will be absolute to enter a verdict 

for the defendant on the second count, and, by consent, to discharge 

the jury as to the sixth plea. 

Rule accordingly. 
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BULL V. CFAPMAN. i853. 

(8 Ex. 444—451 ; S. C. 22 L. J. Ex. 257.) ^'eb^. 

The 23rd aection of the Joint-stock Companies Registration Act, 7 & 8 i^^^l 
Vict. c. 110, by which it is lawful for the promoters of a Company (being 
a Joint-stock Company within the meaning of the Act), upon being 
provisionally registered, to assume the name of the intended Company, to 
open subscription lists, &c,, absolutely prohibits the promoters from making 
calls, from purchasing, contracting for, or holding land, or from entering 
into contracts for any services, or for the execution of any works, &c., 
except such services, &c., are necessarily required for the establishing of 
the Company, and except the contract or purchase be made conditional 
on the completion of the Company, and to take effect after the certi- 
ficate of complete registration, &c. ; and such contracts so prohibited 
are illegal, and a defence founded upon this section must be specially 
pleaded. 

[Joint-stock Companies Registration Act repealed 1862.] 



PEAESON V. BECK i853. 

Feb 12 
(8 Ex. 452—463 ; S. C. 22 L. J. Ex. 213.) ' 

In debt on the statute 2 &3 Edw. VI. c. 13, s. 1, for not setting out tithe, [ ^^^ 3 
it appeared that the plaintiff, who was vicar of Prestbury, claimed hay- 
tithe in four townships of that parish, viz. Titherington, Upton, Fallibroome, 
and Siddington. No endowment was produced ; but the plaintiff gave in 
evidence a series of terriers from the year 1634 to 1789, all of which stated 
that the tithe of com and hay within these townships belonged to the vicar. 
Most of these terriers were signed by the vicar and churchwardens, and 
some by the steward of the lay rector. The rector had not taken hay- tithe 
ID any of these townships, and the vicar had uniformly taken corn-tithe 
in all, and he had taken hay-tithe in the three first. In the year 1 808, the 
then vicar having claimed hay- tithe in Siddington, the parishioners disputed 
his right, and there was a meeting of the township on the subject, after 
which some payments were made ; but there was conflicting evidence as to 
whether these payments were made unconditionally, or subject to the opinion 
of counsel as to the vicar*s right to hay- tithe. The plaintiff also proved that, 
the tithe of the township being about to be commuted, the vicar and an agent 
of the land-holders attended before the Tithe Commissioner, when the former 
claimed the tithe of corn and hay within these townships, and the latter 
requested a separate assessment : the rector made no claim. This evidence 
was objected to, but admitted by the learned Judge. The defendant claimed 
a total exemption by reason of nonpayment for the period prescribed by the 
2 & 3 Will. IV. c. 100 : Held, first, that the evidence objected to was properly 
received, inasmuch as it was applicable to the question of a total exemp- 
tion by reason of nonpayment, no such claim to exemption having been 
set up before the Tithe Commissioner. 

Secondly, that there was sufficient evidence that the rector had endowed 
the vicar with the hay-tithe of the township of Siddington. 

Thirdly, that the defendant had not made out an exemption by 
nonpajonent for the statutable period; for, although immemorial non- 

a.B. — VOL, xci. 37 
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Pkabson payment may be inferred from nonpayment for thirty or forty years, 

c no such inference can arise with respect to the statutable limitation ; 

Bbok. ^,^^ £jj g^^jjj f^gQ gj^ cxemptiou for the entire period must be strictly 

proved. 

£2 & 8 Edw. VI. c. 18, repealed by S. L. R. Act, 1887, and the 
case is practically obsolete.] 



i«BS. ARNOLD V. GAUSSEN aKd Anothee, 

Feb. 12. 
(8 Ex. 463—482 ; S. C. 22 L. J. Ex. 180.) 

[ 468 J ^jjg plaintiff, a resident inhabitant of the pariah of W. in the county of 

Hertfoixi, was summoned to appecu* at the Shire Hall of the county before 
the defendants/ who were appointed justices of the county under a commis- 
sion, which gave them authority to act as such as well within the liberty 
of St Albao as without, to answer a charge of assault committed by him 
within the liberty. The plaintiff, not having appeared to the summons, 
was convicted in a penalty with costs, under the 9 Geo. IV. c. 31 ; and the 
same not having been paid, he was committed by the defendants to the 
liberty house of correction. By a charter of Edward IV., the Sing granted 
to the abbots of St. Alban the right to appoint their own justices of the 
peace within the liberty ; and the charter contained a non-intromittant 
clause prohibiting all other justices from in any way interfering with the 
justices so appointed. By the statute 27 Hen. YIIL c. 24, s. 2, the power 
of all grants of liberties to make justices was put an end to ; and it was 
thereby enacted, that, for the future, all such j ustices should be made by 
letters patent under the Great Seal. The 17th section of that Act provided 
that all justices of the peace thereafter to be made by the Crown should sit 
and hold their Sessions in the same places as the justices of the liberties 
commonly used ; and that no person or persons within the said liberties, 
or any of them, should thereafter in any wise be compelled by authority of 
that Act to appear out of the said liberties before any other justices of 
Assize, gaol delivery, or of the peace, than before such justices as should 
be named and assigned to sit and be by the King within the said liberties, 
&c By the 31 Hen. YIIL c. 13, an Act for Dissolution of Monasteries and 
Abbeys, it was enacted that all monasteries and abbeys, and also the 
Courts, liberties, and privileges belonging to the same, should be vested in 
the King. By the 32 Hen. YIIL c. 20, after reciting that the liberties, 
&c., of divers monasteries had been assigned to the King's Court of 
Augmentations, and that it had not been fully declared in what wise the 
liberties, privileges, and franchises which the late owners of the same sites 
had, used, and exercised, should be used and exercised, it was enacted that 
such liberties, privileges, &c., which the late owners had, used, and 
exercised three mouths next before the said sites, &c., came to the King, 
should be i-evived in the King, and that the same liberties, &c, should be 
used and exercised by such stewards, &c., or other officers, as the King 
might appoint, in like manner as they were lawfully exercised by the 
ministers before they came to the hands of the King. By charter of 
9 Jac. I., the King giunted to G. W. and T. W. all that our liberty to the 
late monastery of St. Alban, with aU and singular its rights &c., in so 
ample a manner and form as any abbot, &c., of any late abbey ever had, 
held, used, or enjoyed. The premises contained in the said charter 
descended to the present Maiquis of S. By the 27 Geo. lU. c. 11, it is 
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provided, that it shall be lawful for any justice or justices of the peace, 
within his or their respective jurisdictions, to commit either to the common 
gaol or to any house of correction within his or their respective jurisdic- 
tions, as to such justice or justices shall seem most proper, such vagrants 
and other criminals, offenders, and persons charged with or convicted of 
small offences, as by any law now in force or hereafter to be made, he or 
they is or are or shall be authorised to commit to the common gaol : Held, 
that the justices for the liberty had not exclusive jurisdiction within the 
liberty ; and that, therefore, the defendants, who were appointed justices 
for the county under the commission which gave them authority to act as 
such within the liberty as well as without, had jurisdiction over the offence 
with which the plaintiff was charged, though committed within the liberty. 
Held, also, that, as the liberty house of correction was locally situate 
within the defendants' jurisdiction, they were empowered to commit the 
plaintiff to it. 

[27 Geo. III. c. 11, was repealed by S. L. R. Act, 1871, and the 
decision is now of no general importance.] 



Abnold 

r. 
Gausseit. 



TANNER V. WOOLMER and Anothee. 

(8 Ex. 482—486 ; S. C. 22 L. J. Ex. 259.) 

The plaintiff and the defendants being members of the committee of a 
projected Railway Company, by an agreement under seal, which recited 
that divers debts and liabilities had been incurred, and that it was probable 
that further disputes would arise respecting the liability of the members 
and the committee of management ; and that the plaintiff, being desirous 
of being relieved from all such questions and disputes, had proposed to 
contribute and pay a certain sum to the defendants towards the paymeut 
of these claims, upon their agreeing to indemnify him in the manner 
therein mentioned, and to guarantee him that the sums mentioned in the 
first schedule to the agreement had been paid : the defendants guaranteed 
that the sums mentioned in the first schedule had been paid ; and also, 
" that they would indemnify and save harmless the plaintiff from all claims 
expressly mentioned and referred to in the second schedule, and from all 
costs, damages, and expenses which he might sustain or be put to by 
reason thereof, and at their own costs and charges defend him against all 
actions and suits which should be commenced or prosecuted against him 
for the recovery thereof or any part or parts thereof." After the making 
of this agreement, an order was obtained in the Court of Chancery, under 
the Winding-up Act (11 & 12 Vict c. 45), for winding up the affairs of the 
Company. The plaintiff was adjudged to be a contributory ; and a certain 
sum was directed to be collected, such sum being composed of one of the 
sums mentioned in the second schedule to the agreement, and the rest of it 
consisting of costs and expenses occasioned by and incidental to the pro- 
ceedings under the Winding-up Act. The plaintiff, having been ordered 
to pay a certain proportion of the sum directed to be collected, and having 
paid the same, brought an action against the defendants under the agree- 
ment : Held, that the agreement merely protected the plaintiff against the 
claims mentioned in the schedules, and against the costs and expenses to 
which the plaintiff might be put by reason of the enforcement of those 
claims ; and consequently, that the plaintiff was not entitled to recover 
beyond the amount of the sum mentioned in the second schedule, and which 

87—2 
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Tanvbb was included in the amount directed to be collected ; and that the costs and 

expenses which he had been compelled to pay weie not of the chai-acter 
contemplated by the agreement, and could not be recovered by him from 
the defendants. 

[A DBcisioN on the terms of an agreement of no practical 
importance now.] 

^;"j-^ SCOIT V. AVERY (I). 

^««^7. AVERY V. SCOTT, 

[ 487 ] (8 Ex. 487-502 ; S. C. 22 L. J. Ex. 157.) 

The plaintiff and the defendant were members of an insurance associa- 
tion, and by one of the rules of that society it was provided (inter cdia) that 
the sum to be paid by the association to any suffering member for any loss 
or damage should, in the first instance, be ascertained aud settled by the 
committee ; and the suffering member, if he agreed to accept such sum in 
full satisfaction of his claim, should be entitled to demand and sue for the 
same as soon as the amount to be paid has been asoei*tained and settled, but 
not before, which could only be claimed according to the customary mode 
of payment in use by the society ; and if a difference should arise between 
the committee and any suffering member relative to the settling of any loss 
or damage, or to a claim for average, or any other matter relating to the 
insurance, that arbitrators should be selected out of certain persons named 
in the rule, and that they should settle the claims aud matters in dispute 
according to the rules aud customs of the club. The rule also provided, 
that no member, who refused to accept the amount of any loss as settled by 
the committee in manner specified in full satisfaction of such loss, should 
be entitled to maintain any action at law or suit in equity on his policy, 
\mtil the matters in dispute should have been referred to and decided by 
arbitrators appointed as therein specified, and then only for such sum as 
the arbitrators should award ; and that the obtaining the decision of such 
arbitrators on the matters and claim in dispute was thereby declared to be 
a condition precedent to the right of any member to maintain any such 
action or suit. The plaintiff effected an assurance upon a ship in which he 
was interested with the association, and by the policy it was expressly 
stated ^that all rules and regulations of the association should be binding 
upon the assured aud assurers as effectively as if such rules were inserted 
in the policy. 

To an action by the plaintiff against the defendant, as one of the under- 
writers, to recover from him compensation for the loss of the vessel, which 
loss took place during the period covered by the policy, the defendant 
pleaded, setting out the above rule of the association, and alleging that, 
before action brought, the committee ascertained and settled the sum to be 
paid to the plaintiff for the loss ; that the plaintiff was dissatisfied with the 
settlement; and that the defendant and the committee had always been 
ready and willing to refer the said matters in difference relating to the said 
insurance to arbitration, and to have the loss ascertained and settled by 
arbitrators according to the intention of the said rule; but that the plaintiff 

(1) Affirmed in House of Lords, mour [1893] A. 0. 85; Spurrier v. 

6 H. L. 0. 811. See Collw* v. Locke La Cloche [1902] A. C. 446, 71 L. J. 

(1879) 4 App. Cas. 674 ; 48 L. J. P. 0. P. 0. 101.— J. G. P. 
68 ; Caiedoiiian Insurance Co, v. Gil- 
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was not ready and willing to do bo ; and that tlie said loss had not been so Scott 
settled : Held, in the Exchequer, that the rule relied upon was void, as an ^• 

attempt to oust the superior Courts of their jurisdiction ; and therefore that A very. 
the plea was bad. Aveby 

Held, also, that a similar plea, setting out the rule, and stating that the Scott. 
committee proceeded to ascertain the loss, but that a dispute having arisen 
between the plaintiff and the committee relating to the insurance, the loss 
had never been fixed by them, although they and the defendant had always 
been ready and willing to refer the matters relating to the insurance to 
arbitration, but that the plaintiff would not, and that the loss had never 
been so ascertained, was bad for the same reason. 

Held, in the Exchequer Chamber, reversing the judgment of the Court 
of Exchequer, that although an agreement which ousts the superior Courts 
of their jurisdiction is illegal and void, yet the above contract was not of 
that description, since it did not deprive the plaintiff of his right to sue, 
but only rendered it a condition precedent that the amount to be recovered 
should be first ascertained, either by the committee or by arbitrators. 

This was an action upon three several policies of insurance. 

The first count of the declaration stated, that the plaintiff and 
defendant, before and at the time when the policy of insurance 
hereinafter mentioned was entered into, were, with other persons, 
members of an association called the Newcastle General A. 1 
Insurance Association; and that the plaintiff, on the 20th of 
February, 1851, caused to be made between the plaintiff and 
defendant and the other members *of the association, a certain [ *^^^ ] 
policy of insurance upon the ship Alexander^ valued at 2,4002., at 
the rate of 10/. per cent., the adventure to commence from the date 
of the policy to the 20th of February, 1852. The declaration, after 
setting out the policy, which was in the ordinary form, proceeded 
to allege, that it was by the policy mutually agreed between the 
assured and the assurers, that all rules and regulations of the said 
insurance association, whether set out on the back thereof or other- 
wise, should be as effectually binding upon the assured and assurers, 
as if such rules and regulations were inserted in the policy, and 
formed part thereof. The declaration then proceeded to allege 
that the said rules and regulations, so far as they relate or are in 
any way material to the plaintiff's claim, are : '' That any member, 
who shall prove to the committee of the said association that his 
ship is lost, will be entitled (at the expiration of two months from 
the date of the first quarterly settlement) to part payment for the 
same, but in no case to exceed 80/. per cent, on the sum insured 
until a final account of the proceeds of the sale of the materials is 
furnished to the underwriters. That the sum to be paid by this 
association to any suffering member for any loss or damage shall, 
ill the first instance, be ascertained and settled by the committee ; 
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SooTT and the saflfering member, if he agrees to accept such sum in full 
Avery. satisfaction of his claim, shall be entitled to demand and sue for 
AvKBT the same as soon as the amount to be paid has been so ascertained 
Scott. and settled, but not before, \vhich can only be claimed according to 
the customary mode of payment in use by the society." The 
declaration then contained averments that the plaintiff paid the 
premium, that the defendant subscribed the policy for 271. Il8., 
that the plaintiff vfAS interested in the said ship, that the same was 
wholly lost on a voyage during the time covered by the policy, that 
the plaintiff had performed all conditions and things on his part 
by the said contract, policy, rules, and regulations to be performed ; 
[ •489 ] *but that, although he had always been ready and willing that such 
loss should be ascertained and settled by the said committee, 
according to the rules of the said association, of which the defen- 
dant had notice, and although the plaintiff had requested the 
defendant and the said committee so to ascertain the said loss, and 
although a reasonable time for them so to do elapsed before the 
commencement of this suit, yet the said committee have refused 
and neglected so to do, and although two months have expired 
since the date of the first quarterly settlement of the said associa- 
tion which occurred next after the said committee had notice of the 
said loss, and although a final account of the proceeds of the sale 
of the materials of the said ship was furnished to the underwriters 
of the said policy, in accordance with the said rules, long before 
the commencement of this suit, and although a reasonable time for 
the defendant and the said committee to pay the said loss had 
elapsed before the commencement of this suit, yet neither the 
defendant nor the said committee have paid such loss or any part 
thereof ; by means of which the defendant had become and is liable 
to pay to the plaintiff the said sum of 27L lis., so insured by him 
as aforesaid. 

The defendant pleaded, fifthly, to the first count : That one of 
the said rules and regulations of the said association, mentioned 
and referred to in and by the said policy, and which, at the time of 
the making of the said policy, was, and ever since has been, and 
still is, in full force and binding upon the plaintiff and the other 
members of the said association, was and is in the words and 
figures following, that is to say, " 25 — That the sum to be paid by 
this association to any suffering member for any loss or damage 
shall, in the first instance, be ascertained and settled by the com- 
mittee ; and the suffering member, if he agrees to accept such sum 
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in full satisfaction of his claim, shall be entitled to demand and sue 
for the same as soon as the amount to be paid has been so ascer< 
tained and ^settled, but not before, which can only be claimed 
according to the customary mode of payment in use by the society. 
And if a difference shall arise between the committee and any 
Boffering member, relative to the settling of any loss or damage, or 
to a claim for average, or any other matter relating to the insurance, 
in such case the member dissatisfied shall select one arbitrator on 
his or her behalf, and the committee shall select another ; and if 
the committee refuse for fourteen days to make such selection, the 
suffering member shall select two, and, in either case, the two 
selected shall forthwith select a third ; which three arbitrators, or 
any two of them, shall decide upon the claims and matters in dis* 
pute according to the rules and customs of the club, to be proved 
on oath by the secretary; and on such arbitration the party 
demanding it shall state the sum which he claims, and shall be 
allowed such proportion of the expenses occasioned by the arbitra* 
tion as the sum awarded to him bears to the sum demanded, and 
the residue of such expenses shall be borne by him and deducted 
from the sum awarded to him. And in all oases where arbitration 
is resorted to, the settlement of the committee to be wholly rescinded, 
and the statement begun de novo : Provided always, and it is hereby 
expressly declared to be a part of the contract of insurance between 
the members of this association, that no member who refuses to 
accept the amount of any loss, as settled by the committee in 
manner hereinbefore specified, in full satisfaction of such loss, shall 
be entitled to maintain any action at law or suit in equity on his 
policy, until the matters in dispute shall have been referred to and 
decided by arbitrators appointed as hereinbefore specified, and then 
only for such sum as the said arbitrators shall award ; and the 
obtaining the decision of such arbitrators on the matters and claims 
in dispute is hereby declared to be a condition precedent to the 
right of any member to maintain any such action or suit : Provided 
always, that, in case it *oan be shown that any person chosen as 
above by either party has any interest in the matter in dispute, 
such person shall be ineligible to be chosen as above on such 
matters. That the under-named persons be appointed as arbi- 
trators when the gross sum in dispute amounts to 20Z. or upwards, 
in all cases where arbitration is resorted to during the continuance 
of this policy." (Here follow the names of fifteen persons.) 
The plea then proceeded to allege, that the said committee, in 
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pursuance of the said rule, proceeded to ascertain and settle the said 
loss in the said first count mentioned ; but, before they had ascer- 
tained or settled it, a difference and dispute arose, which has ever 
since existed between the said committee and the plaintiff relating 
to the said insurance, to wit, as to the extent of the said loss, and 
as to the repairs done to the said ship, and as to the sum to be 
paid by the said association to the plaintiff in respect of such loss ; 
by reason and means and in consequence of which difference and 
dispute, the said loss never has been ascertained or settled by the 
said committee; and further, that the defendant and the said 
committee have always, from the time when the said difference and 
dispute between the plaintiff and the said committee arose, been 
ready and willing, as the plaintiff well knew, to refer the matters of 
the said difference and dispute, the same being matters relating to 
the said insurance, and to have them referred to arbitration, and to 
have the same decided by arbitrators, and to have the said loss 
ascertained and settled by arbitrators, according to the true intent 
and meaning of the said rule ; but the plaintiff was not ready or 
willing so to do, and the matters of the said difference and dispute 
have not, nor has any of them, been referred to arbitrators or 
decided; nor has the said loss been ascertained or settled by 
arbitrators, as by the said rule is in such case required. 

The defendant pleaded, sixthly, to the first count, that the said 
committee did not refuse or neglect to ascertain *the said loss as 
alleged; but, on the contrary, that the committee did, within a 
reasonable time in that behalf, and before the commencement of this 
suit, ascertain and settle the sum to be paid by the said association 
to the plaintiff for the said loss, as the plaintiff well knew ; but the 
plaintiff was dissatisfied with the settlement so made by the said 
committee, and declined to accept the sum at which they so ascer- 
tained and settled the said loss; and thereupon a difference and 
dispute arose, which has ever since existed between the said 
committee and the plaintiff relating to the said insurance, to wit, 
as to tlie extent of the said loss, and as to the sum to be paid by the 
said association to the plaintiff in respect of such loss ; and further, 
that the rule and regulation of the said association, mentioned and 
set forth in the defendant's fifth plea, was, at the time of the making 
of the said policy, and ever since has been and still is, in full force 
and binding upon the plaintiff and the other members of the said 
association ; and such rule and regulation was and is one of the 
rules and regulations mentioned and referred to in the said policy ; 
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and farther, that both the defendant and the said committee have 
always, from the time when the said difference and dispute between 
the said committee and the plaintiff arose, been ready and willing, 
as the plaintiff well knew, to refer the matters of the said difference 
and dispute, the same being matters relating to the said insurance, 
and to have them referred to arbitration, and to have the same 
decided by arbitration, and to have the said loss ascertained and 
settled by arbitrators, according to the true intent and meaning of 
the said rule ; but the plaintiff was not ready or willing so to do, 
and the matters of the said difference and dispute have not nor has 
any of them been referred to arbitrators or decided, nor has the 
said loss been ascertained or settled by arbitrators, as by the said 
rule is in such case required. 

Demurrer to each of these pleas, and joinder. 

Athei-ton (C. E. Pollock with him) in support of the demurrer : 

The pleas are bad. The sixth plea contains all the allegations to 
be found in the fifth, and the additional allegation that the com- 
mittee have ascertained and settled the sum to be paid to the 
plaintiff. If, therefore, the sixth plea does not afford any answer 
to the action, the fifth plea cannot be supported. 

The sixth plea is bad. It will be contended on the part of the 
defendant, that this rule of the association forms an essential part 
of the contract ; and that by its terms the plaintiff has precluded 
himself from suing for a breach of the contract until the committee 
shall have first settled the sum to be paid. But that can at the 
most give the parties the option to refer matters in dispute that 
have reference to the insurance ; it cannot oust the jurisdiction of 
the superior Courts. The plea does not rest upon the defence of 
an arbitration pending; and, indeed, if it did, the plea would be 
bad: Harris v. Reynolds {\). Now this rule of the association is 
very general in its terms. It does not even contain any provision 
by which the submission to arbitration can be made a rule of 
Court ; neither does it empower the referees either to examine the 
witnesses on oath or to order what is to be done. The rule, there- 
fore, does not contain powers as large as those possessed by the 
superior Courts, and yet, in deciding upon matters referred to 
them, the referees would be often under the necessity of deciding 
numerous complicated and difficult questions of fact and of law. 
This consideration affords an argument against the competency of 

(1) 7Q. B. 71. 
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Scott sach a tribunal. This rule is inconsistent with and opposed to the 

ATERY. contract of insurance, and is therefore not binding upon the plain- 

Avery tiff; for, by the contract of insurance, the law presumes that a 

Scott. claim for compensation may be enforced by *the ordinary mode of 

[ *49^ ] proceeding in the superior Courts. All the authorities show that 

contracting parties cannot, even by the adoption of the most 

express language, oust the jurisdiction of the superior Courts. 

(Parke, B. : In Co. Litt. 58 b, it is said, '* If a man make a lease 
for life, and by deed grant that if any waste or destruction be done 
that it shall be redressed by neighbours and not by suit or plea, — 
notwithstanding, an action of waste shall lie, for the place wasted 
cannot be recovered without a plea.") 

The modem oases also uniformly support the same proposition. 
Upon this principle proceeded Kill v. HolUster (1) and Mitchell v. 
Harris (2). 

(Martin, B. : The decisions are founded upon the principle, that 
such a stipulation is void as repugnant to the contract. It is laid 
down in Shepherd's Touchstone, 873, that "where the condition of 
an obligation in the matter of it is repugnant to the matter itself, 
there the condition is void and the obligation good.") 

The following authorities are to the same efifect: Thompson v. 
Chamock (3), Goldstone v. Osborn (4), Harrison v. Douglas (6), Street 
V. Rigby (6), Bussell on Awards, p. 64, and 2 Arnould on Insurance, 
p. 1245, Half hide v. Penning (7), and Tattersall v. Groote (8). Now, 
it is perfectly clear that the rule is repugnant to the contract, inas- 
much as the committee might come to the decision that the assured 
is not entitled to any amount of compensation whatever. 

The fifth plea is bad for the reasons already assigned. That 
plea does not contain the allegation to be found in the sixth plea, 
that the committee have ascertained and settled the sum to be 
paid by the association to the plaintiff for the loss; but it is 
founded simply upon the stipulation, that if differences shall arise, 
they shall be settled in the manner prescribed. 

[ 495 ] Manisty, contra : 

The rule forms an essential part of the contract. It is valid in 

(1) 1 Wils. 129. (5) Wataon on Awards, p. 7, «. 2, 

(2) 2 Ves. Jr. 133. (6) 6 Vea. 815. 

(3) 8 T. E. 139. (7) 2 Br. 0. 0. 336. 

(4) 2 Car. & P. 551, (8) 2 Bos. & P. 131. 
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law, and is binding upon the plaintiflT. The rule in effect provides 
that, in the event of a loss, the assurers shall pay to the assured 
such sum as the referees shall ascertain and settle as the proper 
amount to be paid. The sole duty of the referees is to fix the 
amount. This stipulation is, therefore, a condition precedent to 
the plaintiff's right to sue. 
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(Parke, B.: The words of the agreement are that, " if a difference 
shall arise between the committee and any suffering member, 
relative to the settling of any loss or damage, or to a claim for 
average, or any other matter relating to the insurance : " that part 
of the rule includes all other matter relating to the insurance. It 
therefore embraces matters other than such as are purely matters 
of account. The parties to whom the differences are to be referred 
would therefore have to decide, whether there was or was not any 
loss. 

Aldbrsok, B. : According to the defendant's argument a cause of 
action does exist, but the amount to which the plaintiff is entitled 
is not ascertained.) 



The right to sue is suspended until the amount of the loss shall 
have been ascertained. The observations that were made by 
TrRNBB, V.-C, in Squire v. Ford (1), as to the mode in which 
Courts should construe contracts, are applicable to the present 
case : '' If a deed can operate two ways, one consistent with the 
intent, and the other repugnant to it, the Courts will be ever astute 
so to construe it as to give effect to the intent; and the construction, 
I need not add, must be made on the entire deed. The passage 
cited at the Bar is to this effect material : ' I exceedingly commend 
the Judges,' said Lord Hobart (2), ' that are curious and almost 
subtle to invent reasons and means to make acts according to the 
just intent of the parties, and to avoid wrong and injury, which, by 
rigid rules, might be wrought out of the act ; *and it has been 
correctly added, that, in the cases of Crossing v. Scudamore (3), 
Lord Halr cites and approves of the passage in Hobart, which is 
again referred to by Willbs, Ch. J., in Doe d. Wilkinson v. Tran- 
marr (4), and is cited to be approved of, and to be governed by, in 
many other cases.' " 



[•496] 



(1) 89 B. R. 326 (9 Haro, 57). 

(2) Hob. 277. 



(3) 1 Vent. 141. 

(4) 2 Wib. 76, 
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Scott (Parkk, B. : It is dear that these parties intended to bind the 

Avert. plaintiff to refer all matters having reference to the insurance. 
Avert 

*• Alderson, B. : The contract might easily have been framed in 

such a manner as to confine the decision of the committee solely to 
the amount of the loss, by stating in plain language that, " at the 
trial of any action, it shall not be lawful for either party to enter 
into the question of amount of the loss, but that it shall always be 
settled by the committee or by other referees, and that the only 
question to be tried at law shall be the right to recover.") 

In Halfhid€ v. Fenning (i). Lord Kbnyon said, "This is a bill 
against the surviving partners and the representatives of deceased 
partners, praying discovery and relief ; to this the defendants have 
pleaded, that, by the articles, if any controversy should arise 
between the partners they should be referred to arbitration, and 
that there should not be any suit at law or in equity. There can 
be no doubt that parties entering into an agreement that disputes 
shall be referred to arbitration are bound by such agreement." 

(Parke, B. : That is contrary to a host of other authorities.) 

The right to sue was suspended here : Gibbons v. Vouillon (2) and 
Stacey v. -Ban A: of England (3). 

Athertwi was not called upon to reply. 

Per Curiam (4) : 

We are clearly of opinion that the plaintiff is entitled to 

judgment. 

Jmlginent for the plaintiff". 



IN THE EXCHEQUER CHAMBER. 



1853. AVERT V. SCOTT. 

Jftne 17. 

A WRIT of error having been brought in the Exchequer Chamber 

'■ *^^ 1 upon the above judgment, the case was argued (6) (June 17) by 

(1) 2 Br. C. C. 336. (5) Before Coleridge, J., Maule, J., 

(2) 79 R. R. 593 (8 C. B. 483). Wightman, J., Cresswell, J., Erie, 

(3) 6 Bing. 754. J., Williams. J., Talfourd, J., and 

(4) Parke, B., Alderson, B., Crompton, J. 
Platt, B., and Martin, B. 



▼OL. XCl. 



1858. EX. CH. 8 EX. 497—498. 



589 



BramweU for the plaintiff in error : 

It was conceded in the Court below, that if it could be made a 
condition precedent to the right to bring an action, that the amount 
to be recovered should first be ascertained by the committee or 
arbitrators, the parties had shown their intention to do so. But 
the CouBT considered that such a bargain was invalid in point of 
law on two grounds : first, because it ousted the courts of law of 
their jurisdiction, — whereas, by the terms of the contract, the 
Courts have no jurisdiction until the amount of loss is ascertained ; 
and secondly, it was said that the agreement not to sue, except 
conditionally, was repugnant to the contract, — whereas it is of the 
substance of the contract itself. 

(Maclb, J. : If the parties to a policy agree that no action what- 
ever shall be maintained, but that some merchant shall decide as 
to the claim, that would not be binding ; but if the agreement is, 
that the one party shall pay the amount which a third party shall 
ascertain to be the loss, that would be good.) 

An undertaking to pay what an arbitrator shall determine is like 
the ordinary case of an agreement to pay the amount which a sur- 
veyor or engineer shall certify to be due. It is conceded, that if 
there is an absolute and unqualified covenant or agreement to do 
certain things, and then follows a substantive and independent 
covenant or agreement, that, if any dispute shall arise as to those 
matters, it shall be referred to arbitration, that would be no bar to 
an action. This, however, is not the case of an agreement to pay 
the actual loss, followed by an agreement to refer to arbitration 
any dispute respecting it, but *an agreement to pay a sum to be 
ascertained by the committee, or, if there is any difference, by 
arbitrators. 

(Maulb, J. : The agreement assumes that the suffering member 
will be in a situation to maintain an action ; and then it says, that, 
if he has a cause of action, he shall not enforce it until there has 
been a proceeding under that rule. It is not that such proceeding 
shall give him a cause of action, but that he shall have no right to 
be paid until that has been done.) 

There is no absolute agreement to pay the actual loss, but only an 
amount to be ascertained by the committee or arbitrators ; so that, 
even if the contract be unlawful, the plaintiff, who is suing for the 
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actual loss, cannot recover. It is submitted, however, that the 
agreement is not unlawful, and that the authorities relied on do 
not support that construction of it. In Kill v. HoUister (l) there was 
a cause of action which gave the Court jurisdiction. Again, in 
Thompson v. Chamock (2), there was an admitted breach of covenant, 
and an attempt to oust the Court of their jurisdiction. 



(Maule, J. : The rule says, that the decision of the arbitrators 
shall be a condition precedent to the right of any member to maintain 
any action ; but it cannot be made a condition precedent, assuming 
that the member has a right to sue. In order to make it a condition 
precedent, the instrument must be construed in this way : that no 
right to payment shall accrue until the decision of the committee 
or arbitrators.) 

There is no repugnancy in such an agreement. It is not like the 
case of Furnival v. Coombes (8), where the churchwardens and over- 
seers of a parish entered into a covenant for the payment of money, 
with a proviso that they should not be personally liable. 

(WioHTHAN, J. : The committee or arbitrators are to determine 
whether the member has any right of action ; and if he has, he 
may bring his action.) 

The passage cited from Go. Litt. 58 b has relation to a tort ; and 
[ *499 ] there is no doubt that an agreement *not to sue in respect of a tort 
or trespass would be void. 

(Mauls, J. : There is no decision which prevents two persons 
from agreeing that a sum of money shall be paid upon a con- 
tingency ; but they cannot legally agree, that, when it is payable, 
no action shall be maintained for it.) 



Ooldstone v. Osbom (4) is an authority in support of the defen- 
dant's view, for that was an agreement that the cause of action, 
not the amount of damage, should be determined by arbitration. 
This case resembles Worsley v. Wood (5), where, by the terms of 
the policy, the procuring a certificate was a condition precedent 
to the right of the assured to recover. 



(1) 1 Wils. 129. 

(2) 8 T. E. 139. 

(3) 63 B. B. 455 (5 Man. & G. 736). 



(4) 2 Car. & P. 550. 

(5) 3B. B, 323(6 T,B. 710). 
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Atherton for the defendant in error : 

This is a contract of indemnity, with a collateral and super- 
added machinery for settling disputes in lieu of the ordinary legal 
tritMmals. The declaration, in the first instance, discloses an 
Absolute undertaking by the defendant to make good the plaintiff's 
loss to the extent of the sum subscribed, and it afterwards states 
that the contract was subject to the rules of the association. If 
it were intended that no right of action should exist until the 
amount to be recovered was ascertained, the defendant, instead 
of using the ordinary language of an assurer, would have under- 
taken, in the event of loss, not to indemnify but to pay such sum 
as the committee or arbitrators might determine. The rules only 
introduce directions for adjudication, and do not qualify the 
contract. The words '' sum to be paid " must be read with 
reference to the preceding contract. If a difference, however 
simple, should arise between the committee and the suffering 
member, the whole matter would be opened, and it would be com- 
petent for the arbitrators to entertain any question of law or fact, 
and also to decide whether or not anything was due. But there is 
no power to take the *evidence on oath, nor any provision for 
making the submission a rule of Court, or for enforcing the award 
by attachment. No doubt the parties intended that the arbitration 
clause should be compulsory, and the authorities cited in the Court 
below show that an agreement which prevents the parties from 
resorting to the ordinary tribunals is illegal and void. The same 
doctrine has been laid down in courts of equity : Street v. Rigby (1), 
Mitford's Equity Pleading, p. 264. 

BrainweU replied. 

COLBBIDOB, J.: 

We are all of opinion that the judgment of the Court below 
cannot be sustained. There is no dispute as to the principle. 
Both sides admit that it is not unlawful for parties to agree to 
impose a condition precedent with respect to the mode of settling 
the amount of damage, or the time for paying it, or any matters 
of that kind, which do not go to the root of the action. On the 
other hand, it is conceded that any agreement which is to prevent 
the Buffering party from coming into a court of law, or, in other 
words, which ousts the Courts of their jurisdiction, cannot be 

(1) 6 Ves. 815. 
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supported. The only question is, whether this case falls within the 
one or the other description. Now, this is an action on a policy of 
insurance, and the plaintiff, in his declaration, states that the rules 
of the association are to be taken as part of the contract ; indeed, 
he himself relies upon some of them, since he avers a performance 
on his part. The question arises on the 25th rule, which com- 
mences by stating, ** that the sum to be paid by the association to 
any suffering member for any loss or damage shall, in the first 
instance, be ascertained and settled by the committee; and the 
suffering member, if he agrees to accept such sum in full satisfac- 
tion of his claim, ^shall be entitled to demand and sue for the 
same as soon as the amount to be paid has been ascertained and 
settled, but not before." Mr. Atherton, in order to make hia 
argument good, would alter the language of the rule, and read it 
as if the suffering party had a right to bring an action in respect 
of something which was to be paid. But that is not so. The rale, 
indeed, assumes that there is a loss or damage ; but the amount 
is, in the first instance, to be ascertained by the committee, and 
when that is done, and not before, the suffering party is entitled 
to demand and sue for it. The rule goes on to say, " And if any 
difference shall arise between the committee or any suffering 
member, relative to the settling of any loss or damage, or to a 
claim for average, or any other matter relating to the insurance, in 
such case the member dissatisfied shall select one arbitrator on his 
or her behalf, and the committee shall select another." That 
must be governed by .what precedes it, and the differences must 
be of something which was before under discussion between the 
committee and the suffering member. It is like an adjustment of 
damage, where some damage is admitted, and the only question 
is as to the amount. Then the rule proceeds to say, that '* the 
two selected shall forthwith select a third, which three arbitrators 
or any two of them shall decide upon the claims and matters in 
dispute." There again, the claims and matters in dispute must be 
in respect of the same things which were before brought under 
discussion. Then comes a proviso " that no member who refuses 
to accept the amount of any loss as settled by the committee in 
manner hereinbefore specified, in full satisfaction of such loss, 
shall be entitled to maintain any action at law or suit in equity on 
his policy, until the matters in dispute shall have been referred to 
and decided by arbitrators appointed as hereinbefore specified, and 
then only for such sum as the said arbitrators shall award ; and 
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the obtaining the decision of such arbitrators on the matters and 
claims in dispute, *is hereby declared to be a condition precedent 
to the right of any member to maintain any such action or suit." 
That is to say, the suffering party shall go before the committee 
for the purpose of settling the amount of the loss or damage, and 
when he has not acquiesced in the arrangement of the committee, 
he shall go before the second tribunal ; and that is declared to be a 
condition precedent to his right to bring an action. That does not 
oust the courts of law of their jurisdiction, but only imposes as a 
condition that the amount shall be ascertained before he is entitled 
to sue for it. But, supposing any observation might be made upon 
the generality of one or two of the expressions in the rule, it is 
important to observe, that, in this particular case, the only matter 
in dispute is as to the extent of the loss or repairs, so that it is 
brought within the terms of the first clause of the rule, which gives 
the key to the whole. It is the same in principle as the ordinary 
ease of a person who brings an action for a sum of money, a con- 
dition having been imposed that some person shall ascertain the 
amount before he is at liberty to sue. 

Judgment reversed. 
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DE ROTHSCHILD v. SHILSTON. 

(8 Ex. 50a— 506; S. C. 22 L. J. Ex. 279 ; 17 Jur. 561.) 
[Obsolete practice.] 
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MONTAGU AND Others v. KATER. 

(8 Ex. 507—530 ; S. a 22 L. J. Ex. 154; 20 L. T. 0. S. 323.) 

By a settlement, made in 1810 by lease and release on the marriage of 
Henry K. and Mary R., certain landed estates, then limited to one F. B. for 
life, with remainder in fee to the said Mary R., were settled to the use of 
Henry K. for life, remainder to the use of Mary R. his intended wife in like 
manner, with remainder to the use of all or any of the children of the 
marriage, with such limitations or remainders over as Henry K. and 
Mary E. his wife should from time to time, by any deed or deeds, writing 
or writings, with or without power of revocation and new appointmentf 
direct, limit, or appoint ; and in default of such joint direction, limitation, 
or appointment, or in case any such should be made which should not be a 
complete disposition of the said hereditaments thereby settled, then, as the 
survivor of them, the said Henry K. and Mary K. his wife, by deed or by 
will should direct, limit, and appoint ; and in default of such appointment, 
joint or several, to certain uses which would give a title to the eldest son. 

B.B. — ^VOL. XCI. 88 
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MoNTAOU There were two boiib of this marriage ; and hy a doed, dated 1832, Henry K. 

V- and Mary E., in exercise of the joint power, appointed the hereditaments, 

Katkb. subject to their own life estates, to their youngest son (the defendant) in 

fee, subject to a power for them jointly by deed to revoke such appointment, 
and by the same or any other deed to be by them jointly executed to limit 
or appoint any other uses in favour of their children which might be war- 
ranted by the several powers contained in the settlement of 1810. By a 
deed of the 4th of February, 1833, Henry K. and Mary K. jointly revoked 
the uses contained in the deed of 1832, but made no new appointment On 
the 19th of February, 1833, Mary E. died ; and in the following month of 
May, Henry E., by will, did, in execution of the powers vested in him, 
direct, limit, and appoint the hereditaments to the defendant in fee : 

Held, that the effect of the revocation of the joint appointment was to 
restore the uses of the original settlement, including the joint and several 
powers of appointment, and consequently that the appointment by the wiU 
of Henry E. was a valid exercise of the power by the survivor, and that the 
defendant was entitled to the property. 

This vf^s an action of assumpsit by the plaintiffs, execators of 
one B. Fountayne Wilson, deceased. The declaration stated that, 
by a certain agreement made on the 20th of September, 1843, 
between Mr. Wilson and the defendant, the latter agreed to sell to 
Mr. Wilson for the sum of 25,0002. the manor and lordship of 
Mexbrough, in the county of York ; and that the defendant further 
agreed that he would, within a calendar month from the date of the 
agreement, make and deliver to Mr. Wilson or his solicitor an 
abstract of his title to the said manor and lordship ; and also that 
the defendant would, on the 2nd of January, 1844, on receiving the 
purchase-money, execute a proper conveyance of the property, &c. 
The declaration laid as breaches, first, that the defendant did not, 
within one calendar month, or at any time, deliver to Mr. Wilson 
or his solicitor a proper and sufficient abstract of the defendant's 
title to the said manor, lordship, lands, and premises, but that the 
[•508] abstract, which was delivered *by him, was imperfect and 
insufficient ; and, secondly, that the defendant did not make a good 
and valid title to the said premises. 

The defendant, by his second and third pleas, traversed these 
breaches respectively. 

A special verdict was found, which embodied the following facts : 
The defendant delivered, within the time agreed upon, to Mr. 
Wilson's solicitor an abstract of his alleged title, as seised in fee in 
the premises in question. 

By this abstract it appeared, that, at the time of the making of 
the indentures of lease and release next mentioned, the premises 
stood limited to the use of and vested in Frances Elizabeth Reeve, 
widow, for her life, with remainder to the use of Mary Frances 
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Reeve, spinster, and her heirs: And that, by virtue of indentures Moktagu 
of lease and release, bearing date respectively the 28th and 29th katkb. 
days of May, a.d. 1810, the release being made between one Henry 
Kater of the first part, the said Frances Elizabeth Beeve of the 
second part, the said Mary Frances Beeve, spinster, of the third 
part, J. W. Birch, E. Budge, H. W. Brown, and W. Bogers, 
Esquires, of the fourth part, and George Frere, Esquire, of the 
fifth part, being the settlement executed previously to the marriage 
then in contemplation, and which was afterwards solemnised 
between the said Henry Eater and Mary Frances Beeve, the said 
premises were conveyed and assured by the said Frances Elizabeth 
Beeve and Mary Frances Beeve, with the privity of the said Henry 
Kater, unto the said George Frere, his heirs and assigns, that is to 
6&y» by a lease of the said premises. To hold for one year from the 
28th day of May aforesaid, made on that day by the said Frances 
Elizabeth Beeve and Mary Frances Beeve to the said George Frere 
by one of the said indentures ; and by a release of the said premises 
in fee, made on the 29th day of May, during the said term of one 
year, by the said Frances Elizabeth Beeve and Mary Frances 
*Beeve to the said George Frere and his heirs, by the other of the [ *o09 ] 
said indentures, to the uses following, that is to say : To the use of 
the said Henry Kater and his assigns, for the life of him, the said 
Henry Kater, without impeachment of waste, with remainder to 
the use of the said Mary Frances Beeve, afterwards Mary Frances 
Eater, the wife of the said Henry Kater, for her life, without 
impeachment of waste, with remainder to the use of all and every 
or such one or more of the children of the said Henry Kater, by the 
said Mary Frances Kater, either exclusively, or in such parts, 
shares, or proportions, and for such estate or estates, interest or 
interests, and with such limitations and remainders over, and 
charged or chargeable with the payment of such yearly or other 
sum or sums of money, such limitations or remainders over and 
charges nevertheless to be for the benefit of some or one of the 
same children, and at such age or ages, time or times, and in such 
manner and form as they the said Henry Kater and Mary Frances 
Kater should from time to time, by any deed or deeds, writing or 
writings, with or without power of revocation and new appointment, 
to be by them respectively sealed and delivered in the presence of 
and to be attested by two or more credible witnesses, direct, limit, 
or appoint ; and in default of such joint direction, limitation, or 
appointment, or in case any such should be made which should 

88—2 
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MoKTAou by a certain other deed-poll, bearing date the 4th of February, 
Katsr. 1883, and signed, sealed, and delivered by the said Henry Eater 
and Mary Frances Eater in the presence of and attested by two 
credible witnesses, tliey the said Henry Eater and Mary Frances his 
wife, in exercise and execution of the power or proviso to them for 
that purpose limited or reserved in and by the said above-mentioned 
deed-poll of the 15th of October, 1832, and of every other power, 
proviso, or authority enabling them in that behalf, did absolutely 
revoke, determine, and make void all and every the directions, 
limitations, or appointments, uses, trusts, ends, intents, and purposes, 
in and by the said deed-poll of the 15th of October, 1832, expressed, 
declared, or contained of and concerning the said premises. 

Within a few days after the making of the said deed-poll, bearing 
date 4th of February, 1833, viz. on the 19th of February, the said 
Mary Frances Eater died, leaving the said Henry Eater her 
surviving. After the death of his wife on the 24th of May, 1833, 
Henry Eater made, signed, and duly published his last will in 
writing, executed by him the said Henry Eater in the presence of 
and attested by three credible witnesses, and thereby, after reciting 
that certain powers were given or reserved to him by the said 
indenture of lease and release of the 28th and 29th of May, 1810 ; 
and that, having with great and affectionate anxiety reflected upon 
[ *61B ] that disposition of the property * therein referred to which might 
best conduce to the welfare and happiness of his children, he 
had, after much and careful consideration, resolved to exercise the 
several powers vested in him in the manner thereinafter and 
hereinafter mentioned, and that his son, Henry Herman Eater, was 
absolutely entitled, under the will of his grandmother, to a certain 
sum of money in the funds, producing 140i. per annum, he did, by 
virtue and in exercise of the power given him by the said indentures 
of lease and release, and of all and every power him thereto 
enabling, direct, limit, and appoint that all and singular the pre- 
mises comprised in and settled by the said indentures, with their 
and every of their rights, &c., should remain, continue, and be ; 
and that the said indentures should operate and enure to the use of his 
son Edward Eater (the defendant), his heirs and assigns, for ever. 

The said Henry Eater died after making his said will, which was 
duly proved on the 12th of May, 1835. 

Henry Herman Eater and Edward Eater were the only children 
of the said Mr. and Mrs. Eater, who were living at the time of the 
death of Mr. Eater. 
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The special verdict then proceeded to find that, if the said Montagu 
appointment made by the will of Henry Kater was a valid and katkb. 
effectual appointment of the premises, then the defendant did, 
within the specified time, deliver to Mr. Wilson's solicitor a proper 
and sufficient abstract of the defendant's title to the said premises, 
and that he did also make to Mr. Wilson a good and valid title as 
required by the said agreement. 

The case was argued last Term (Jan. 24th) by 

Waiters for the plaintiff : 

[In the course of his argument he cited Moody v. King (l), 
Ward V. Lenthal (2), Hele v. Bo7id (3), Adaim v. Savage (4), 
RawUy v. Holland {5), Morgan v. Surman{6)y and Burrough v. 
Pkilcox{7)f and read the following passage from Sugden on 
Powers, 481, 6th ed. (s) :] "If the original power be a general [617] 
primary one, and the estate be settled only in default of and 
until its execution, a new appointment, with a power of revoca- 
tion only, and a subsequent exercise of that power, would, it is 
apprehended, restore the original settlement, and with it the general 
powers of appointment which would effect the intention. For in 
Buch case the original power of appointment in its creation over- 
rides all the other uses, and comes in lieu of the fee. . . . But 
where, on the contrary, the estate is at once settled to uses in 
strict settlement with a power of revocation, and that power is 
afterwards executed by a new limitation, and a power of revocation 
only reserved, and the latter power is then exercised — in that case 
the last revocation would restore the original settlement, but not, it 
should seem, the original power of revocation. For if the new 
power of revocation was not tantamount to a power to revoke and 
limit new uses, of course a revocation can only operate as such, 
that is, to revoke the appointment, and then the original power is 
at an end ; for the first appointment was a full exercise of the 
power, but with the benefit of the power to revoke, and when that 
power is exercised, the original power is wholly exhausted, and 
consequently the original settlement remains incapable of being 
revoked." * * * 

Willes, cmtrh, [cited Ray v. Pang (9)]. [ 522 ] 

(1) 2 Bing. 447. (6) 1 Taunt. 289. 

(?) 1 Sid. 343; 2 Keb. 269. (7) 48 E. R. 2S6 (5 My. & Cr. 73). 

(3) 2 Sugden on Powers, App. No. 5. (8) 7th ed. Vol. 1, p. 459. 

(4) 2 Salk. 679. (9) 5 B. & Aid. 561. 

(5) 2Eq. Ca. Abr.753. 
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HosTAQU Waiters, in reply : 

Kat'kb. [He cited BrvdeneU v. Elwe$ (1), and referred to the above 

[ ^^^ ] passage in Sagden on Powers, and argued that] there is no 
distinction between a limitation to such uses as A. shall appoint, 
with a gift over in default of appointment to B., and a limitation to 
B., subject to be defeated by the exercise of powers of revocation 
and new appointment in A. And if that be so, the defendant 
would be precluded from availing himself of the distinction taken 
by Lord St. Leonards, which is wholly based upon such a 
difference. 

(Parke, B. : I do not think that Lord St. Leonards intends to 
rest the distinction upon the difference between a power of appoint- 
ment precedent to the uses of a settlement, and a power of 
revocation and new appointment following such uses, but upon the 
[ *526 ] ground that *the power to appoint is the primary object and intent 
of the settlors, and therefore that it is immaterial in which part of 

the settlement the power is inserted.) 

« * * * « 

Cur. adv. rulL 
The judgment of the Court was now delivered by 

Alderbon, B. : 

This was a special verdict, stating that the defendant, under a 
contract made with Mr. Fountayne Wilson, did deliver to his 
solicitor, on the 30th of September, 1848, an abstract of his title of 
certain land and premises. 

The question is, whether the defendant could, supposing the 
facts stated in that abstract to be true, make a good title to these 
premises. 

The title depended on a settlement made on the 28th and 29th 
of May, 1810, by lease and release. It appeared that the premises 
in question were at that time limited to Frances E. Beeve, widow, 
for life, with remainder in fee to Mary F. Beeve, spinster ; and 
by the settlement before mentioned, which was made on the 
[ •626 ] marriage of Miss Reeve with *Henry Kater, they were settled to 
the use of Henry Eater for life without impeachment of waste, 
remainder to the use of Mary F. Beeve his wife for her life in 
like manner, with remainder to the use of all or any, or such one 
or more of the children of the marriage, either exclusively, or in 
(1) 6 R. R. 310 (1 East, 442; 7 Ves. 332). 
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sach parts, shares, or proportions, and for such estate or estates, Moktaou 
interest or interests, and with such limitations or remainders over, kater. 
and charged or chargeable with the payment of such yearly sum 
or sums of money, such limitations and remainders, and charges, 
nevertheless, being for the benefit of the said children, and at 
such ages and times, and in such manner as they the said 
Henry Kater and Mary F. Eater should, from time to time, by 
any deed or deeds, writing or writings, with or without power of 
revocation and new appointment, to be by them respectively 
sealed and delivered in the presence of two witnesses, direct, 
limit, or appoint;. And in default of such joint direction, limita- 
tion, or appointment, or in case any such should be made which 
should not be a complete disposition of the said hereditaments 
thereby settled, then, as the survivor of them, the said Henry 
Eater and Mary F. Eater by deed executed as aforesaid, or by will 
or codicil published in the presence of three witnesses, should 
direct, limit, and appoint. 

The settlement then proceeded in default of such appointment, 
joint or several, to limit the hereditaments in a way which, under 
the circumstances of the case, would give the title to the elder 
brother of the present defendant. It is not material to state these 
limitations more at length, because nothing turns upon them. 

There were two children of this marriage, Herman Eater, and 
Edward Eater the defendant. 

The abstract then proceeded to state, that, by a deed dated the 
15th of October, 1882, properly executed, Henry Eater and Mary 
F. Kater, after reciting that they had resolved to exercise the 
several powers given to or created in *them by virtue of the [ *527 ] 
settlement, did, in exercise and execution of the power and 
authority reserved to them by the settlement, and of every other 
power and authority them in that behalf enabling, direct, limit, 
and appoint the premises, subject to their own life estates, to 
Edward Kater (the defendant) in fee. This deed contained a 
power of joint revocation of the uses therein limited, and a power 
of joint appointment of the whole or any part of the heredita- 
ments to new uses, and with like power of revocation and new 
appointment reserved to Henry Eater and Mary F. Eater, as they 
might think proper, subject however to the same restrictions as 
were contained in the original settlement. . *r)30 ] 

The abstract then set out another deed, dated 4th of February, 
1888, by which Henry Eater and Mary F. Eater jointly revoked the 
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Montagu uses contained in the deed dated the 15th of October, 1882, but 
Kateb. made no new appointment at all. 

On the 19th of February, 1838, Mrs. Kater died ; and on the 
24th of May, 1883, Henry Kater the survivor duly made his will, 
and published it in the presence of three witnesses, and after 
reciting the powers reserved to him by the settlement of the 28th 
and 29th of May, 1810, did, in execution of the powers vested in 
him, limit, direct, and appoint the hereditaments in question to 
Edward Kater the defendant in fee. 

Henry Kater died, and his will was proved on the 12th of May, 1886. 

The question now arises on these facts, whether Edward Kater 
the defendant has the fee simple of the hereditaments vested in him. 
If he has, the judgment should be given for the defendant ; if not, 
for the plaintiflf. 

The question depends on the validity of the appointment made 
by Henry Kater's will. After much consideration, we have arrived 
at the conclusion that the appointment was valid, and that the 
defendant is entitled to our judgment. It was contended by the 
[ ♦628 ] counsel for the plaintiflf, ♦that, by the execution of the power jointly 
by Mr. and Mrs. Kater, the whole power was executed ; and that 
any valid limitation afterwards must arise out of the execution of 
those powers which they chose to reserve to themselves in that 
deed ; and that, as they had not exercised them, except by revoking 
that appointment, the original power was exhausted and gone 
altogether, and no power remained in the survivor to appoint at 
all ; and, for this purpose, the leading case of Ward v. Lenthal (i) 
was cited. In that case, a man levied a fine to uses, with a power 
of revocation and limitation of new uses ; and by a second deed he 
revoked the same, and limited new uses, but therein reserved to 
himself only a power to revoke. By a third indenture he did 
revoke the uses of the second indenture, and limited new ones. 
The Court there resolved, that, where powers of revocation and 
new appointment are given, the donee may revoke and limit new 
uses toties quoties, and all the estates shall be raised out of the first 
seisin. But if, in any indenture by which he thus declares new 
uses, he reserves a power to revoke, and does not reserve a power 
expressly to limit new uses, he can only revoke, and cannot limit 
new uses by virtue of the estate first raised. Lord St. Leonards, 
in observing on this case, says, that this case seems to depend on 
the ground in Hele v. Bond, the principle of which is, that an 
(1) 1 Sid. 343; 2 Keb. 269. 
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instrument exercising a power must expressly reserve the very Montagu 
powers intended to be retained. Katkr. 

But we think, after much consideration, that this case does not 
govern the present question. 

There, the uses originally limited by the settlement, were revoked 
by the power, and new uses appointed in the exercise of that 
power, with only a power of revocation reserved. It is unnecessary 
to say, what would have been the effect, if the second deed had 
been simply revoked. *Pos8ibly, the original revoked uses might [ ^529 ] 
have been revived. But this was not done, for the deed of revoca- 
tion appointed new uses, showing clearly that the revocation was 
not to revive the old uses. And the new uses failed, because there 
was no power reserved by the second deed for that purpose. But 
that is not the case here. Here, by the settlement, a power of 
appointment is given to the husband and wife jointly to limit the 
estate amongst the children. They are not to revoke any of the 
uses of the settlement at all; nor have they done so. Having 
made this joint appointment, they have revoked it simply. We 
think that, in so doing, they restored the original settlement 
entirely; and we find it thus stated by Lord St. Leonards in 
treating on Powers, Vol. 1, p. 481, citing, as his authority, with 
approbation Mr. Preston's very learned book on Abstracts, p. 277, 
that, " where a man has a power of appointment, and exercises 
that power, with the addition of a power of revocation, this power 
is annexed to the uses introduced into the appointment ; and by 
revoking the uses contained in the deed of appointment there will 
be a revival of the original uses, and amongst them of the power of 
appointment. The effect of the revocation will be to revive the 
original power, so that it may be exercised again and again." 

Lord St. Leonards afterwards adds, and we cannot do better 
than quote his very words — " If the original power be a general 
primary one, and the estate be settled only in default of and until 
its execution," — which is the case here as we think — "a new 
appointment with a power of revocation only, and a subsequent 
exercise of that power would, it is apprehended, restore the original 
settlement, and with it the general power of appointment, which 
would effectuate the intention. For, in such case, the original 
power of appointment in its creation overrides all the other uses 
and comes in lieu of the fee. It cannot be treated as a *mere [ *530 ] 
power to defeat a settlement, for it is itself the immediate and the 
leading object of the settlement." 
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Hatlino other crops, &c., belonging to him B. James, which were then in 
Okbt. &i^d about the said dwelling-house, farm, and lands, then in the 
occupation of B. James ; and also all and singular the household 
furniture, live and dead stock, growing and other crops, of 
B. James, which might be acquired by him subsequent to the 
execution of the indenture, or which might happen to be found in, 
upon, or about the dwelling-house, fai-m, and lands, or any part or 
parts thereof, at any time from time to time thereafter, when the 
[ *535 ] indenture might be *put in force, until the whole amount due to 
J. Brewer should be fully paid; To have and to hold the said 
household furniture, live and dead stock, growing and other crops, 
&;c., thereby assigned unto J. Brewer, his executors, &c., as and for 
his and their own proper goods and chattels (Then followed a 
proviso, rendering the indenture void on payment of the principal 
money and interest on a certain day.) And it was thereby agreed, 
that, after default in payment of the sum of 282L and interest, it 
should be lawful for J. Brewer, his executors, &c., peaceably and 
quietly to receive and take into his or their own possession, 
and hold and enjoy all and every the said household furniture, live 
and dead stock, growing and other crops, &c., thereby respectively 
assigned ; and also all and every kind of household furniture, live 
and dead stock, growing and other crops, which might be acquired 
by, and might belong to, B. James after the execution by him of 
the said indenture, and to be found in and about the dwelling- 
house, farm, and lands, at any time or times and from time to 
time thereafter, when the indenture should be put in force. (The 
replication then alleged a demand and default in payment of the 
principal money and interest.) That the said bridge, yards, fields, 
and folds, in the new assignment mentioned, at the time of the 
making of the indenture, and from thence until and at the said 
time when &c., and also a certain garden, were in and upon and 
parcel of the Bengrove Farm, demised by the agreement to 
B. James, and the only way and means of access to and from the 
said garden from and to the highway was by, over, and across the 
said bridge ; and that there was a way or road to and from the 
highway through and across the said yards, fields, and folds, from 
and to the said bridge, and also from and to certain other fields, 
which were parcel of the Bengrove Farm ; and the said road or 
way was the most direct and convenient way to and from the high- 
[ *536 ] way from and to the bridge and from *and to the last-mentioned 
fields. That, at the time when &c., in the new assignment 
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ttleiitioned, Walter de Win ton was also possessed of the said garden hat lino 
and last-mentioned fields, and there were certain growing and okby. 
other crops in the said garden and fields, which, at the time of the 
execution of the indenture, belonged to R James, and were then in, 
about, and belonging to the said farm and lands, and included in 
the indenture ; and that, after default and while the money was 
due, there were certain other growing and other crops in the said 
garden and fields, which had been acquired by and belonged to 
B. James subsequently to the execution of the indenture; and 
while the said several crops were in the said garden and fields, and 
while the principal money and interest were due and in arrear, and 
daring the continuance of the term so granted of the Bengrove 
Farm to B. James, and while B. James was in possession of the 
farm under the demise, and before Walter de Winton was possessed 
of the said bridge, yards, fields, and folds, as in the plea and new 
assignment mentioned, and of the garden and other fields in which 
the said growing and other crops were as aforesaid, and before the 
time when &c., in the new assignment mentioned, to wit, on &c., 
the plaintiff, as the servant of J. Brewer and by his command, and 
for the purpose of receiving and taking into the plaintiff's 
possession, and of holding the said growing and other crops for 
and on behalf and as the servant of J. Brewer, under and by virtue 
of the said indenture, did enter into the said garden and the said 
other fields in which the said growing and other crops were as 
aforesaid, and for the purpose aforesaid took possession of the said 
growing and other crops, and continued in possession thereof for 
the purpose aforesaid from the time of his so entering until and at ^ 

the time when &c., in the new assignment mentioned, and until 
and after the said Walter de Winton became and was possessed of 
the said bridge, yards, fields, and folds, as in the plea and new 
assignment ^mentioned, and of the garden and other fields as [ *&37 ] 
aforesaid, the same being a reasonable time in that behalf, and 
that the plaintiff was removed by the defendants from and off the 
said bridge, yards, fields, and folds, as in the plea to the new assign- 
ment mentioned, before such reasonable time had elapsed, and 
while the principal money and interest remained due. The 
replication then stated, that, although, before the defendants began 
to remove the plaintiff, he produced to them the indenture, and 
gave them notice that he was in possession of the growing and 
other crops under it, yet the defendants would not allow the 
plaintiff to remain in possession of the growing and other crops, 

B.B. — VOL. Xd. 39 
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HATLTva or to go to the garden or fields for the purpose aforesaid, bat 
Out. assaulted and dragged the plaintiff from the dwelling-house upon and 
•along the said bridge and the said way or road through and across 
iihe said yards, fields, and folds, to the said public highway, and 
<did not leave hold of the plaintiff from the time they removed 
him from the dwelling-house until they took him to and upon 
the highway, but continued assaulting, dragging, and holding 
him all the way from the dwelling-house to the highway, &c. 
Verification. 

Demurrer and joinder therein (l). 

Macnamara argued for the plaintiff (2) in last Michaelmas 
vacation (Nov. 29) : 

First, the plea is bad in substance, on the ground that the 
justification is not commensurate with the assault. * * * 

[ 638 ] Secondly, the replication is good. The plaintiff had a right to 

enter under the deed ; and therefore, prima facie, a right to remain 
on the premises a reasonable time in order to remove the crops. 
It is true, that while he was in possession the tenant transferred 
his interest in the premises to his landlord; but that did not 
necessarily affect the plaintiff. If the transfer took place under 
such circumstances as to divest the plaintiff's prima facie right to 

[ *539 ] remain on the premises, that should have been stated by *way of 
rejoinder. The term may have been surrendered to the landlord, 
in which case, although as between the parties it would be extin- 
guished, it might nevertheless have a continuance so as to uphold 
a prior interest granted under it : Doe d. Beadon v. Pyke (s), Co. 
Litt. 888 b ; or it may have been determined by notice to quit from 
the landlord, in which case the tenant or his grantee would be 
entitled to enter and take the crops as emblements : Coote's Landlord 
and Tenant, 418; Kingsbury v. Collins {fy. 

H, e7. Hodgson for the defendants : 
First, as to the plea. * * * 
[ 540 ] Secondly, the replication is bad in substance. James's tenancy 

and right of possession having terminated, the plaintiff was prima 

(1) The defendants demurred Wightman, J., Creeswell, J., Erie, J., 
Bpecially on several grounds; but as Williams, J., Talfourd, J., Otomp- 
the Court held the replication bad in ton, J. 

substance, it is unnecessary to advert (3) d M. & S. 146. 

to them. (4) 4 Bing. 202. 

(2) Before Ck)leridge. J., Maule, J., 
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Jade a trespasser, and therefore bound to make out his right to go HAYLiNa 
npon the land. For that purpose, it was incumbent on him to qkbt. 
show that the tenancy was determined in such a way as entitled 
Brewer to remove the crops. No doubt, as regards strangers, an 
estat^e voluntarily surrendered has, in consideration of law, a con- 
tinuance : Co. Litt. 888. But if in this case such a surrender is 
relied on, it should have been alleged in the replication. As against 
the party pleading it, the replication may be construed so as to 
support the landlord's possession, that is, by assuming that the 
tenancy was determined by a notice to quit. Then it is said that 
there was a right to take the crops as emblements. But, in the 
first place, it does not appear that the crops were such as would, in 
their nature, be the subject of emblements. In order to come 
within the definition of emblements, they must be fructus Indus- 
triales : Williams on Executors, 596, 598 ; Amos on Fixtures, 206 ; 
and it is consistent with all that appears on this record that the 
crops were growing crops of grass. Emblements cannot be claimed 
in crops which take more than a year to arrive at maturity : Graves 
V. Weld (1). Kingsbury v. CoUins (2), which is apparently an 
authority to the contrary, cannot be supported. Moreover, the 
replication does not show that the interest of James was such as to 
entitle him to emblements. He may have had a lease for a term 
certain ; and even admitting that he was only tenant from year to 
year, there is no authority that the doctrine of emblements applies 
to such a tenancy. It is the uncertainty of the estate which gives 
the right to emblements ; and therefore the representatives *of a [ *54i ] 
tenant for life are entitled to them, but not a tenant for years, 
unless he is lessee of a tenant for life : Go. Litt. 55 b, 2 Blac. Com. 
122, 145. A tenancy from year to year is not an estate of uncer- 
tain duration, for it continues until determined by six months' 
notice expiring at the end of the current year ; whereas the right to 
emblements depends upon the termination of the tenancy by a 
sadden and unforeseen contingency. The 14 & 15 Vict. c. 25, 
having given to tenants additional rights in lieu of their claim to 
emblements, it is evidently the policy of the Legislature that the 
doctrine should not be extended. 

Macnamara replied. 

Cur. adv. vtdt. 

\^ The judgment of the Court was now delivered by 

(1) 5 B. & Ad. 105. (2) 4 Bing. 202. 

89—2 
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Ellis advanced.*' The vessel and cargo were totally lost on the voyage from 

t. Monte Video to Havre : Held, in the Exchequer Chamber, first, that the 

Lafonb. plaintiffs had an insarable interest, and were entitled to recover on the policy 

the 250^ as freight advanced, since that was not a separate sum due on the 

arrival of the vessel at the Falkland Islands, but a portion of the entire 

amount payable for the whole voyage ; and, as the parties, by. entering into 

the second charter-party, had annulled the first, and had agreed to treat the 

250^. as paid under the second charter-party, that sum still remained at risk. 

Secondly, that there was no misdescription of the plaintiffs* interest in the 

policy. 

Error on a bill of exceptions. The declaration stated, that the 
plaintiflfs made a policy of insurance, " lost or not lost, at and from 
Monte Video to Havre,*' upon goods and merchandize, and also 
upon the ship Napoleon ; that the ship, goods, and merchandize 

" were and should be valued at on 450Z., being freight 

advanced," &c. It then stated the payment of the premium, and 
that the defendant subscribed the policy, and that divers goods of 
the plaintiffs' were on board the said ship to be carried " from 
Monte Video to Havre, to wit, on freight; and the plaintiffs 
advanced and paid to L. Backer, as and then being the master of 
the said ship or vessel, the sum of 450Z. for freight, to wit, for the 
carrying and conveying of the said goods on board the said ship or 
vessel, on the said voyage from Monte Video to Havre." It then 
stated mutual promises ; that the plaintiffs were interested in the 
[ *547 ] goods and ^freight advanced ; that the ship sailed from Monte 
Video on her voyage towards Havre, and while proceeding thither 
was wholly lost, whereby the plaintiffs lost the freight so 
advanced, &g. Breach, nonpayment of the sum insured. 

Pleas (ititer alia) : First, nofi-assumpsit ; secondly that the plain- 
tiffs did not advance or pay the said sum of 450/., or any part 
thereof, for freight for the carrying or conveying of the said goods 
or any of them, or any part thereof, on board the said ship or 
vessel on the said voyage from Monte Video to Havre, modo et 
forma. Thirdly, that the plaintiffs were not, nor was either of 
them, interested in the said premises insured by the policy or any 
part thereof, modo et forma. Fourthly, that the defendant sub- 
scribed the policy after the ship had sailed from Monte Video on 
the said voyage ; and that the subscription of the defendant was 
obtained from him by the misrepresentation of the plaintiffs in 
a certain material particular, to wit, and in this, that the ship was 
falsely represented to the defendant by the agent of the plaintiffs 
to be then loaded with hides for her said voyage, whereas a large 
portion of the cargo consisted of guano. Verification. Sixthly, 
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that the subscription of the defendant was obtained from him by Ellis 
concealment of a fact material to be known by the defendant, and lafonb. 
which, if communicated, would have raised the rate of premium, 
to wit, that a great part of the cargo consisted of guano ; and also 
by the concealment of another fact, material to be known, &c., 
to wit, that the vessel, before the time of procuring the policy and 
subscription, had sailed and was then proceeding on a voyage from 
the coast of Patagonia to a port in Europe, having then on board a 
cargo of guano, which had been loaded on the coast of Patagonia, 
to be carried to a port in Europe. Verification. The plaintiffs 
joined issue on the four first pleas, and to the fifth and sixth 
replied de injur id. 

The cause was tried before Pollock, C. £., at the London sittings 
after Michaelmas Term, 1849, when the following evidence was 
adduced on behalf of the plaintiffs. 

The Napoleon had been chartered by the plaintiffs at Monte [ ^^^ ] 
Video, on the 10th of February, 1847, under a charter-party of 
that date, which had been executed by Lars Backer, the captain of 
the said vessel, the material provisions of which are as follows : 

"Charter-party. — Monte Video, 10th February, 1847. — This 
charter-party witnesseth, that it is this day mutually agreed between 
Lars Backer, master of the Norwegian barque, M at Lloyd's, 
Napoleouy of Christiana, &c., now at anchor in this port, and 
Samuel F. Lafone, Esq., merchant and charterer, that the said 
vessel, being tight, strong, &c., shall proceed, in conformity with 
orders to be given to the master by the charterer or his agent, to a 
port or ports in the Falkland Islands, and thence to Port Santa 
Cruz, in Patagonia, and there load a full and complete cargo of 
dried guano or other merchandize, which the above charterer 
hereby engages to furnish to this said vessel (such cargo to be 
laden and unladen, as the charterer may direct, in this port and at 
the Falklands, not exceeding what he can reasonably stow and 
carry over and above her cabin and necessary and customary room 
for the crew, sails, cables, and provisions), and being so laden, 
shall sail for Falmouth for orders, if so required ; and in conformity 
shall proceed to discharge at a port in Europe, or so near there- 
unto as she may safely get, and deliver the same in conformity 
with the bills of lading ; freight to be paid at the following rate : 
2501. sterling money per month, free of port charges, pilotages, 
stevedore's expenses, if required, and commissions (after the vessel 
leaves this port), which are in full for account of the charterer. 
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jAiiEB demised, or the pit or pits of any adjoining or neighbouring colliery 
CocHRAinB. ^^ ^0^1 mine of the lessees " should be at work, to descend and go 
down and into, and ascend and come up again " out of and from 
all or any of the pit or pits, shaft or shafts, and other workings of 
or belonging to the colliery or coal mines thereby demised," or the 
adjoining collieries, &c. *' And also that the lessees, their executors, 
&c., or their servants or workmen, should and would, once in every 
month, or oftener, during the said term, at their own expense, 
draw to bank at some of the pits or shafts of the collieries or coal 
mines thereby demised, (provided that the same should be pits or 
shafts from which the coals of the thereby demised colliery should 
not be worked by an outstroke), and lay in some convenient place 
in that behalf upon the said lands and premises of the lessors, for 
the lessors, their heirs, or assigns, all the manure, compost, and 
dung, to be made and bred by the horses employed under-ground in 
working the demised collieries ; and should spend and bestow so 
much thereof, and of all such dung, manure, compost, &c., as 
should be made, bred, or arise in, under, or upon the estate, lands, 
and premises of the lessors, or any part thereof, as might be neces- 
sary for that purpose, in dressing and manuring any lands or 
grounds which the lessees, their executors &c., might during the 
term thereby granted occupy as tenants to the lessors, or either of 
them, &c. ; and that if they should occupy no land for which 
manure should be necessary, or that there should be a surplus of 
such manure, dung, compost, Ac., over and above what should be 
necessarily applied in the manuring of such land as aforesaid, that 
then, and in any such case, the lessors should have, and by the 

[ *562 ] lessees be suffered and permitted to take and carry away, *the 
whole of such manure, dung, compost, (&c., or such surplus thereof, 
as the case might happen to be, and to dispose of the same as they 
should think proper:" And also, that the lessees would, at all 
times, *' cover up, timber over, or fence round the pits or shafts to 
be sunk in any of the said lands of the lessors, as soon as they 
should desist from working at the same," &c. : ** And also, that the 
lessees, at the expiration or other sooner determination of the said 
demise, should and would yield and deliver up to the lessors, &c., 
the peaceable and quiet possession of the colliery and coal mines 
thereby demised, and of the engine, pit or pits, and all such pits or 
shafts out of which coals should have been drawn at any time 
within the space of three years next preceding such expiration," &c. 
And the lessors did thereby covenant '* that it should and might be 
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lawful to and for the lessees to work all or any and such and so James 

m&ny of the seam and seams of coal thereby demised as they cochbakb. 

shoald think proper/' &c. : " And also, that it should and might be 

lawful to and for the lessees, their executors, &c., from time to time 

and at all times during the continuance of the demise, by such 

outstroke or outstrokes, drift or drifts, as might be so made as 

aforesaid, to bring, lead, and carry under-ground, from the colliery 

and coal mines thereby demised, unto any adjoining collieries and 

coal mines which the lessees then were or should at any time 

thereafter, during the continuance of the demise, become possessed 

of or entitled to, or in which they or any of them then had or 

should have any share or interest, or to the shafts or workings 

thereof, all such coals and cinders as should by them be wrought 

or gotten within or out of the colliery and coal mines thereby 

demised, without paying to the lessors, &c., any outstroke rent for 

the same ; such rent, if any, being payable to the owner or owners 

of such adjoining colliery or collieries," &c. The declaration then 

set out a lease of the 11th of March, 1825, by which the previous 

lease was altered in some respects ^immaterial to this question ; [ *563 ] 

and, after averring that the reversion vested in the plaintiffs, and 

that the defendants worked the mines, assigned (amongst others) 

the following breaches: Fourthly, that ''the lessees did not nor 

would keep the levels and drifts and necessary staples for air of the 

demised colliery and coal mines clear and in good repair, order, and 

condition, from the surface of the earth down to the levels or 

drifts ; but, on the contrary thereof, after the making of the several 

indentures, &c., and after the plaintiffs had become and whilst they 

were so seised as aforesaid, the lessees suffered and permitted the 

levels and drifts and necessary staples for air to be, and the same 

then became and were, and thence hitherto have been and still are, 

stopped up and in bad repair, order, and condition, from the surface 

of the earth down to such levels and drifts." Fifth breach : That 

the lessees did not nor would, after the making of the indentures, 

&c., raise and draw all the water which had, during the period last 

aforesaid, come forth and out of the demised colliery, by means of 

fire or other engines or gins, or otherwise howsoever, to the surface 

of the earth, or to any offtake, drift or drifts, and there discharge 

and carry off the same; but, on the contrary thereof, permitted 

and suffered divers large quantities of water, which, after the 

plaintiffs had become so seised as aforesaid, came from, forth, and 

oat of the said demised colliery and coal mines, to be and remain 
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Jamks ^^^ ^>^om thence hitherto have continued therein, without being 
GooHBAKs. ^*^^» drawn, discharged, or carried oflf, in the manner in that 
behalf provided. Sixth breach: That, although the defendants, 
after the making of the indentures, &c., worked the demised colliery 
and coal mines and divers seams thereof, and although divers parts 
of the demised colliery, <kc., so worked, were next to and adjoining 
divers other collieries and coal mines not belonging to the lessors, 
[ ^664 ] to wit, a certain colliery and coal mine called *Hulton mine, <&c., 
yet the defendants did not, in so working the demised colliery and 
coal mines and the seams thereof, leave unwrought in each and 
every of the seams so worked a barrier or warren of whole coals of 
the breadth or thickness in the first-mentioned indenture provided, 
in all and every part or parts next to and adjoining each and every 
of the said other collieries and coal mines not belonging to the 
lessors, according to the covenant in that behalf, but, on Ihe 
contrary thereof, the barriers or warrens of coal so agreed to be 
left unwrought as aforesaid, and next to and adjoining the said 
other collieries and coal mines, so not belonging to the lessors, 
were, at and during all the times last aforesaid, wrought and 
hollowed out, abstracted, and carried away by the defendants, in so 
as aforesaid working the demised collieries and coal mines, for 
winnings and purposes other than and different from all and every 
other of the winnings and purposes in that behalf authorised by the 
said indentures or either of them, and without and contrary to the 
power, liberty, and authority to the lessees in that behalf granted 
by the said indentures or either of them, contrary to the covenant 
of the lessees (i). 
r 665 ] Eleventh breach, that certain manure, compost, and dung was 

made and bred under the said estate, lands, and premises of the 
lessors, in the demised colliery and coal mines, by horses employed 

(1) The seven tb, eighth, ninths and lieries adjoining. The ninth breach 
tenth breaches raised substantially alleged that the defendants made 
the same qaestion as the sixth. The divei-s outstrokos, diifts, and water- 
seventh breach alleged that the defen- courses into and through the said 
dants worked and took away divers barriers. The tenth breach alleged 
pieces or portions of the barriers, that the defendants permitted and 
bulks, or waiTenu of coal, so agreed to used, for winnings and purposes other 
be left, for other purposes than autho- than and different from the winnings 
rised by the indentures. The eighth and purposes in that behalf authorised 
breach alleged that the defendants by the said indentures, divers out- 
opened, and kept and continued open strokes, drifts, watercourses, and com- 
from thenceforth, divers communica- munications. The pleas to these 
tions between the demised colliery breaches respectively traversed the 
and coal mines and certain other col- allegations therein. 
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by the defendants nnder-ground in working the demised collieries. jaues 
That the said manure, compost, and dung could not, nor could any coorranb. 
part thereof, be drawn to bank and laid upon the lands and premises 
of the lessors, otherwise than by and by means of some pit or pits 
or shafts. That there was not, at the time of the said demise, any 
pit or shaft of the said collieries or coal mines, from which the coals 
of the demised colliery were not worked by an outstroke or out- 
strokes ; and although, after the said manure &c., had been so made 
and bred, a sufficient time had elapsed for the defendants to have 
made a pit or shaft on the demised collieries, &c., yet the defendants 
did not nor would at any time make, nor was nor were there at any 
time, a pit or pits, shaft or shafts of the demised collieries or coal 
mines, from which the coals or coal mines were not worked by an 
outstroke or outstrokes, and, by reason of the premises, the manure 
&c. so made could not be and was not at any time drawn to 
bank &c. 

The defendants pleaded {inter alia) to the fourth breach — That 
the defendants did keep the levels and drifts, and the necessary 
staples for air, of the demised colliery and coal mines clear and in 
good repair, order, and condition, from the surface of the earth 
down to the levels or drifts, according to the defendants' cove- 
nant; and they did not sufifer or permit the said levels, drifts, 
and necessary staples for air, &c., to be nor were the same 
stopped up or in bad repair, order, or condition, inodo et formd : 
concluding to the country. 

To the fifth breach — That the defendants did not suffer or permit 
the said quantities of water to be or remain, nor did the same 
remain or continue, in the colliery without *being drawn off in the C *^^* ] 
manner in the first indenture provided, modo et formd : concluding 
to the country. 

To the sixth breach — That the barriers or warrens of coal so 
agreed to be left unwrought, as in the first indenture and sixth 
breach mentioned, and next to and adjoining the said other 
collieries and coal mines in the sixth breach mentioned, were not, 
at any of the times in that breach mentioned, wrought, hollowed 
oat, abstracted, or carried away by the defendants in working the 
demised colliery and coal mines, for winnings and purposes other 
than or different from the winnings and purposes in that behalf 
authorised by the said indentures or either of them, or without or 
contrary to the power, liberty, and authority to the lessees in that 
behalf granted by the said indentures or either of them, or contrary 
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Jambs demised or adjoining mines, when won, was not to be nor was 
CooHKAn. broogbt to the surface throagh a pit or shaft in the land of the 
lessors above the demised mine, and although no such pit or shaft 
in fact existed ; and also that the facts proved with reference to 
the water in the High Main seam did not entiUe the plaintiffs to 
a verdict on the issue raised on the fourth breach. 

The plaintiffs' counsel having tendered a bill of exceptions to the 
above ruling, and assigned error thereon, and also on the judgment 
for the defendants on the demurrer to the last breach, the case was 
Urgued (1) (Feb. 1, 2), by 

Atherton (Aspland with him) for the plaintiffs : 
First, the learned Judge misdirected the jury with reference to 
the issues raised on the sixth, seventh, eighth, ninth, and tenth 
breaches. That question depends on the construction of the cove- 
nant to leave unwrought a barrier of coal between the demised 
mines and adjoining mines. Beading the covenant in connection 
with the liberties previously granted to make outstrokes through 
the barrier, it is submitted that the breaches in the barrier were 
not made in conformity with the liberties. No shaft was sunk on 
the demised mine, but the coal there won was carried through the 
drifts into the adjoining mine, and from thence brought to the 
surface by a shaft in that mine ; and in some instances the coal of 
an adjoining was carried through a drift into the demised mine, 
and passed from thence through another drift into an adjoining 
mine on the other side, and so raised to the surface by a shaft in 
that mina Those were not only the uses to which the drifts were 
applied, but the very purposes for which they were made. Such a 
user was a clear violation of the liberties. There is an absolute 
[ •570 ] covenant *to leave unwrought a barrier next to adjoining mines, 
and to open no communication with mines the coals of which were 
not wrought under the liberties, nor to make any outstroke except 
by virtue of the liberties. The description of the liberties consisto 
of two parts : the first is a statement of the circumstances under 
which, and the purposes for which, outstrokes may be made ; the 
second defines the uses to which those communications, when 
made, may be applied. The lessees are to be at liberty to make 
such outstrokes as may be thought necessary for the effectual 
winning of the adjoining mine, and for the purpose of conveying 

(1) Before Coleridge, J., Wightman, J., Cresswell, J., Erie, J., WiUiams, J., 
and Crorapton, J. 
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coal from such adjoining mine into the demised mine; and by Jambb 
such outstrokes to convey the coal of such adjoining mine into the cochbakr. 
demised mine, and also to draw to bank at pits in the demised 
land. Therefore the communication is to be made with reference 
to the adjoining mine, not the demised mine, and the coal won in 
such adjoining mine is to be brought from thence into the demised 
mine, and was clearly intended to reach the surface in some way. 
But it could only come to bank either by means of a shaft in the 
demised mine, or by being taken back to the adjoining mine, which 
is absurd, or by being conveyed from the demised mine through 
another barrier into another adjoining mine. The lessees are not 
warranted in bringing coal from an adjoining mine into the 
demised mine, without reference to the manner in which it is to be 
brought to bank. They cannot break through the barrier of an 
adjoining mine, except for the purpose of winning coal in such 
mine, and of bringing the coal into the demised mine so as to reach 
the surface by a shaft in that mine. The liberty does not authorise 
the use of the demised mine as a place of transit for the coal won 
in the adjoining mines on either side. The words " unto and into 
the colliery thereby demised," indicate the purpose of the com- 
munication, and must be read in conjunction with the ^words " and [ *^^^ ] 
also to draw to bank at the pits to be sunk on the lands.'* 

(GoLBRiDOE, J. : That construction would give no effect to the 
words " and from thence to carry and convey away." The words 
^* and also to draw to bank," &c., seem to confer an additional 
power.) 

The various provisions of the deed, taken altogether, show that the 
parties contemplated the sinking of a pit in the demised mine. 
There is an express power to make a pit, a power to get coal from 
an adjoining mine and draw it to bank at any pit on the demised 
mine, a power to draw to bank in the same way coal distrained, a 
covenant by the lessees at the end of the term to stop up the drifts, 
and a power for them to carry away coal which at that time should 
be at the pit's mouth. The only purpose for which a communica- 
tion could be made, in the first instance, between the demised and 
an adjoining mine, was the winning of such adjoining mine ; but 
that could not be done without a communication between the sur- 
face and the demised mine. If the coal of the demised mine was 
intact, there must, in order to win it, be either a vertical or a 
lateral communication ; but there is no power to make a lateral 
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jAMn commnnication except for the purpose of winning the coal of the 
CocHBANK. adjoining mine. Unless that constraction is right, the aser found 
woald be permissive; for although varioas rents are expressly 
reserved, there is no rent in respect of the use of the mine as a 
thoroughfare. The difference between the amount of rent for the first 
two years and for the remainder of the term, shows that the parties 
contemplated that the lessees would be occupied during the former 
period in constructing a shaft. Again, a rent is reserved for coal 
gotten from any adjoining mine, and drawn to bank through the 
demised mine. The parties were not forgetful of outstroke or way- 
leave rent ; and if it had been intended that coal won in the demised 
mine should arrive at the surface by an adjoining mine, a rent 
would have been reserved in respect of it. But, independently of 

[ •»72 ] the other provisions *in the lease, the word " outstroke " in the 
liberty speaks for itself, and the terms *' drift or other communica- 
tions "must be governed by it. There could be no "outstroke" 
unless the lessees first found their way into the demised mine, and 
then broke out from it through the barrier into the adjoining mine. 
Here the first communication with the demised mine must have 
been by an " instroke." 

Secondly, the learned Judge misdirected the jury with reference 
to the issue raised on the fourth breach. That breach is founded 
on the covenant to keep the levels and drifts and necessary staples 
for air clear and in good repair. The evidence was, that part of 
the High Main seam was filled with water, whereby the aircourses 
were interrupted ; consequently on that issue the plaintiffs were 
entitled to a verdict. 

Thirdly, the plaintiffs are entitled to judgment on the demurrer 
to the last breach. The covenant on which that breach is founded 
was intended for the lessors' benefit. If the defendants thought 
proper to work the mine with horses, they were bound at their own 
cost to bring the manure by a pit to the surface, and expend it on 
the lessors' land. 

(CoLBRiDGB, J. : Then how do you construe the proviso ?) 

It is mere surplusage : if there is a pit in the demised mine, the 
coal of that mine cannot be worked by an outstroke. Such a mode 
of working is only applicable where the coal of the demised mine 
is wrought by means of an adjoining mine. The words *^ pits or 
shafts of" the demised mine, means a pit or shaft in that mine. 
The construction contended for is supported by the language of the 
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covenants enabling the lessors to employ clerks at the pits of the jahbb 

demised mine, and to descend such pits. The consideration of coohbanb. 

detriment or loss to the lessees cannot affect the construction of 

the covenant. The plaintiffs' view is aided by the other provisions 

in the lease, and it is no reason why they should be deprived of 

the manure because there is no pit on the demised land by which 

to convey it. 

Manisty, for the defendants, was requested by the Court to [ 573 ] 
confine his argument to the direction on the fourth breach : 

That breach was not supported by the evidence that part of the 
High Main seam, where workings had been formerly carried on, 
but had ceased long prior to the plaintiffs' title, was filled with 
water, whereby the aircourses were interrupted in that seam. The 
covenant to keep in repair the levels and drifts, and necessary 
staples for air, is a different covenant from that not to allow the 
shafts, aircourses, and watercourses to be stopped up by creep or 
thrust ; and there is a further covenant, to pump all the water out 
of the mines. The meaning of the covenant on which the fourth 
breach is assigned is, that the levels and drifts and necessary 
staples for air should not be permanently stopped up. An inter- 
ruption of the aircourses by water is no breach of that covenant. 
Moreover, there were no necessary staples for air which were stopped 
op ; for the High Main seam was not worked, and it is found that 
the Hutton seam was not affected. 

AtherUm replied as to the last point. 

The judgment of the Court was now delivered by 

COLBRIDOB, J. : 

The first question in this case arose on the direction of the 
learned Judge upon the issues raised on the sixth, seventh, eighth, 
ninth, and tenth breaches in the declaration ; and the propriety of 
his direction depends on the proper construction of a clause in the 
lease, by which the lessees were empowered to break through a 
barrier of coal, which, by a covenant in the same lease, they were 
bound to preserve unbroken between the demised and the adjoin- 
ing mines. The learned Judge had ruled that this clause authorised 
the lessees to break through such barrier for winning coal as well 
of the demised mine as of the adjoining mines in their occupation, 
though the coal *of such demised or adjoining mines when won [ •sTi ] 
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Jamks was not to be, nor was, brought to the sarface through a pit or 
CocHEAinB. shaft in the land of the plaintiffs above the demised mine, and 
although no such pit or shaft in fact existed; and we think he was 
right in the whole of this direction. 

The question divides itself into two parts, — ^might a breach be 
made through the barrier for the purpose of introducing coal won 
from an adjoining mine into the demised mine, to be carried 
through it, and passed through another breach to be made into 
another adjoining mine, and so be lifted to the surface ; and might 
it be made through the barrier for the purpose of conveying coal 
won in the demised mine into an adjoining mine, thence to be 
lifted up to the surface through the pit in that mine ? As to the 
first of these, the affirmative seems to us clearly to follow from the 
language of the liberty. (His Lordship read it (l).) These words 
provide for three things to be done : first, the introducing the coals 
into the demised mine by a breach made for the purpose ; secondly, 
they give a power of conveying them away, including, we think, in 
its general language the power to pass them into another mine ; 
thirdly, and distinctly, the power of raising them to the surface 
through a pit sunk or to be sunk in the demised lands. Unless we 
give this extended meaning to this part of the lease, we shall leave 
an important part of the sentence without any meaning at all. As 
to the second of these, it is true that this part of the lease does not 
in terms confer the power; but if the coals of adjoining mines 
might be brought through the demised mines without being raised 
to the surface from any pit sunk in them, but might be raised from 
pits in adjoining mines, it is difficult to see why the coals of the 
demised mine itself might not also be so raised ; and it is clear, 
from more than one provision in the lease, that that was really 
[ ^575 ] contemplated : thus, in the covenant ^regarding manure, on which 
the last breach is assigned, the manure is to be brought up at some 
of the pits or shafts of the said collieries or coal mines demised, 
*' provided that the same should be pits or shafts from which the 
coals of the demised colliery should not be worked by an outstroke," 
leaving a clear inference that it was intended that coals from that 
mine might be worked by an outstroke, that is, brought to bank by 
being carried into and raised up through a pit in some adjoining 
mine. And in the lessors' covenants, the provision is express that 
this may be done, and without paying any outstroke rent (His 
Lordship read the covenant (2).) When, therefore, we find the 

(1) Ante, p. 625. ; (2) Ante, p. 629. 
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language clear, that through breaches made in the barrier the coals JAum 
of the demised mine might be carried, the just conclusion is, that gochbame. 
the breaches might be made for that purpose. 

The remaining exception was to the ruling on the issue raised on 

the fourth breach. (His Lordship read that breach (i).) The 

evidence applicable to this was, that there were, among others, two 

seams of coals in the mines — the High Main and the Hutton — the 

latter the lower and the most valuable. That the High Main seam 

had been at one time, early in the term, partially worked by the 

defendants, but not for many years before nor since the 14th of 

August, 1848, when the title of the plaintiffs commenced ; and that 

great quantities of coal remained in it unwon : and that long before 

August, 1848, and continuously down to the commencement of the 

action, the part of the High Main seam in which the workings had 

been, was filled with water, and thereby the aircourses in that part 

were interrupted ; but that had no effect upon the aircourses or 

workings in the Hutton seam, which alone had been worked from 

the time of the commencement of the plaintiffs* title, and for some 

years previously. The Judge directed the jury on this evidence, 

*that it did not entitle the plaintiffs to a verdict. And we think he [ *676 ] 

was correct in this direction ; for, in order to construe the language 

of the fourth breach, it is necessary to look also to that of the fifth. 

It will be observed, that the former speaks of '' good repair, order, 

and condition, from the surface of the earth down to the levels or 

drifts ; " and alleges that the " defendants had suffered the levels 

and drifts, and necessary staples for air, to be stopped up, and in 

bad repair, order, and condition, from the surface of the earth down 

to such levels and drifts." But the fifth breach points specifically 

to water, and complains that the defendants had " suffered large 

quantities of water to remain without being drawn off ; " but then 

this is confined to water which had come forth from and out of the 

colliery after the plaintiffs had become seised. (His Lordship read 

the fifth breach (2).) This breach, therefore, is not sustained by 

the evidence, which shows the accumulation of water complained 

of to have existed long before August, 1848. The language of this 

breach, however, we think, is material to show what is meant by 

that of the preceding; and that it was not directed to a mere 

stopping up of the aircourses by water, but to general bad repair of 

the levels, drifts, and necessary staples for air ; and, though in the 

absence of any such explanation, the words might be large enough 

(1) Ante, p. 629. (2) AnU, p. 629. 
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London and (thereinafter referred to as the Beading ♦Railway), through the 
wraTKRN several places, and, among others, Ash, Worplesdon, and Artington, 

Railway Co. ^Jttiin ^nd without the borough of Guildford, all in the county of 
South Surrey ; And that the line, as originally proposed for the Beading 

Railway Co. Bailway, followed nearly the same course as the continuous line 
[ ^f^^o ] from a point of junction with the continuous line in a field in 
Worplesdon aforesaid, numbered 75 in the parish of Worplesdon 
in the plans of the same railway deposited with the clerk of the 
peace of the county of Surrey, to a point of junction with the con- 
tinuous line in a lane in Artington aforesaid, numbered 18 in the 
parish of Artington in such plans ; And that, prior to the passing 
of the recited Acts, it was proposed that between such points the 
traffic of the Beading Bailway should adopt, use, and work over the 
continuous line; and certain terms of agreement were made 
between the directors of the said Bailway Company and the South 
Western Company, and certain of the clauses of the recited Acta 
were introduced into the same respectively accordingly ; And that 
it had been agreed between the said Companies, parties hereto, to 
enter into such agreement as thereinafter appearing, for altering, 
if Parliament would permit, such point of junction in Worplesdon 
[ 'SQi ] ^aforesaid, and in other respects to confirm, in pursuance of the 
said Acts, the said terms of agreement, — ^did thereby witness that 
it was thereby contracted and agreed, by and between the said 
Companies, parties to the said agreement, that if the authority of 
Parliament can be obtained for that purpose, the junction of the 
Beading Bailway with the continuous line shall not be made in the 
said field No. 75, but shall be made in or near a field in Worplesdon 
aforesaid, No. 70 in the plans of the Farnham and Alton Branch 
Bailway, deposited with the clerk of the peace, &c., and referred to 
in the first recited Act. That the Beading Company shall have the 
right to use and work over in perpetuity, with their own engines 
and carriages, the continuous line between the actual point of 
junction in Worplesdon aforesaid, wherever the point may be, and 
the said point of junction in Artington aforesaid; and to use the 
present station in Guildford of the continuous line, and all other 
stations, and all warehouses, works, and conveniences between 
such points of junction belonging to the continuous line, for the 
purpose of carrying and accommodating all the traffic of the 
Beading Bailway requiring to pass over all or any part of the con- 
tinuous line, and also over all or any part of the said Beading 
Bailway, but not for the purpose of carrying or accommodating 
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any traffic which, if the Beading Railway were not constructed, London and 
could he carried or accommodated by the South Western Bailway wbstbrk 
Company exclusively on the said continuous line. That the Railway Co. 
Beading Railway Company shall pay to the South Western Rail- South 

Jfi Ad ' BbN 

way Company, by half-yearly payments, on the 24th of June and railway Co. 
the 24th of December in every year for such use a sum equal to 
thirty-five per cent., calculated upon the gross amounts to be 
received by the Reading Railway Company for such part of their 
traffic as shall pass over all or any part of the continuous line, the 
amount of such gross receipts to be determined by an equal 
mileage division of the entire fares or charges for *the same traffic. [ *692 ] 
That, in order to enable such gross receipts to be ascertained, the 
Beading Railway Company shall keep distinct and sufficient 
accounts, with proper vouchers, of the entire fares or charges for 
the same traffic, with all such particulars as shall be proper for the 
dne explanation of such accounts ; and shall, within fourteen days 
next after every such half-yearly day for payment, deliver to the 
South Western Railway Company a true copy of such accounts for 
the half year ending on such day, and shall, at all reasonable 
times, permit such accounts and vouchers respectively to be 
examined and transmitted by such person or persons (not at any 
one time exceeding three persons), as the South Western Railway 
Company shall from time to time appoint. That, in every case of 
difference between the said Companies, parties hereto, as to the 
foregoing stipulations or any of them, either in regard to con- 
struction or otherwise, such difference shall be referred to arbitra- 
tion, as provided by '* The Railways Clauses Consolidation Act, 
1845." Provided always, that the agreements hereinbefore contained 
shall be subject to the said recited Acts ; and also, that nothing 
herein contained shall restrict the Reading Railway Company, 
subject to the provisions of the recited Acts, from forthwith com- 
mencing, and bond fide proceeding with the construction of the 
Reading Railway, according to the provisions of their Act. 

By an indenture, made the 16th of March, 1850, between the 
Reading, Guildford, and Reigate Railway Company of the one part, 
and the South Eastern Railway Company of the other part, after 
reciting the 9 & 10 Vict. c. clxxi., and the other Acts relating to the 
former Company, the former Company did thereby demise to the 
South Eastern Railway Company for the term of 1,000 years all the 
railway and works connected therewith, which had been made under 
the authority of the several Acts by the Reading, Guildford, and 
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LovDov AMD Beigate Railway Company, and *all the other undertakings of that 
Wbbtkrn Company, and all the termini, stations, warehouses, engine-hooseB, 
^^^^^J^^^' &c., then or thereafter to be connected with the said railways or 
^uTH any of them, and the free use and enjoyment of all the said rail- 
RailwatOo. ways, works, and undertakings thereby demised, and all tolls, 
[ *598 ] rates, &c, in respect of the said railways, and all the powers and 
privileges granted to and which might, but for this indenture, be 
exercised or enjoyed by the said Beading Bailway Company, or 
their officers, &c. by virtue of the thereinbefore recited Acts, with 
regard to the possession, use, enjoyment, and management and 
construction of the said railways and other works, and the tolls and 
rates, as might be vested in or capable of being exercised by the 
said South Eastern Bailway Company, their successors or assigns, in 
order that they might receive and enjoy the full benefit of the 
demise therein contained, and also all benefit and advantage of the 
said agreement of the 16th of April, 1847, so as aforesaid entered 
into by and between the said Beading Bailway Company and the 
said London and South Western Bailway Company, and subject 
nevertheless to all obligations and liabilities imposed upon the said 
Beading Bailway Company by virtue of such agreement, which 
should thenceforth be observed, together with all ways, easements, 
privileges, &c., to the said railways, lands, &c., belonging, then or 
at any time thereafter to be held, used, occupied, or enjoyed, as 
part of them, together with full liberty and power to and for the 
said South Eastern Bailway Company, their successors or assigns, 
so far as the said Beading Bailway Company were, under the said 
Acts, capable of granting the same, from time to time, at their 
discretion, to construct any new works upon the line of the said 
railways and lands thereby demised, and to alter all or any of the 
works hereby demised, &c. 
This agreement, amongst other conditions, was subject to a 
[ *694 ] proviso for re-entry by the Beading Bailway Company *upon the 
line and works demised, in case of non-payment of a half year's 
rent six months after it should become due and in arrear. 

The plaintiffs farther gave in evidence, and it was then mutually 
admitted and proved, that the defendants had received on the 
plaintiffs' account, and for the plaintiffs' use, from the 6th of 
October, 1849, up to the 12th of December, 1851, the sum of 
4,716/. 10«. 2d., and which the plaintiffs were entitled to recover 
in the said action, subject to the right of set-off (if any) of the 
defendants. That the plaintiffs carried over parts of the defendants' 
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railways, from the Ist of August, 1860, to the 80th of August, London akd 
1851, large numbers of passengers, &c. That part of such traffic wrstben 
commenced on the South Eastern Railway, and passing over i^ailwayCo. 
part of the Reading, Guildford, and Reigate Railway, terminated south 
on one of the defendants' railways (being parts of the continuous railway Co. 
line mentioned in the said agreement between the Reading, 
Guildford, and Reigate Railway Company, and the defendants' 
Company, of the 16th of April, 1847). That other part commenced 
on such continuous line, and passing over part of the Reading, 
Guildford, and Reigate Railway, terminated on the South Eastern 
Railway ; and that other part thereof commenced on the Reading, 
Guildford, and Reigate Railway, and passed over the said continuous 
line. That the amount of tolls which the defendants would be 
entitled to set-off in this action, if entitled to set-off according to 
the rates hereinafter mentioned, but without prejudice to the rate 
(if any) at which the defendants were entitled to charge, would be 
as foUows : According to the rate mentioned in the said agreement 
between the Reading, Guildford, and Reigate Company, and the 
defendants, of the 16th of April, 1847, the sum of 729Z. ; according 
to the mileage rate of 2d, per mile for each passenger, the sum of 
4,1942. 10s. 4d. ; according to the six-mile rate mentioned in the 
statutes, the sum of 5,7892. 17«. The defendants' counsel contended 
*that they were entitled to a set-off, either of the 5,7892. 17«., or of [ •596 ] 
the 4,1942. 10«. M. And thereupon the Lord Chibf Baron then 
ruled, and directed the jury, that either the plaintiffs were entitled 
by virtue of the agreement of the 16th of April, 1847, and of the 
statutes, to use and work over the parts of the said railways, and 
the stations, works, warehouses, and conveniences in the said 
agreement mentioned, for the traffic so proved and admitted as 
aforesaid, in manner and upon the terms mentioned and provided 
in the said agreement with reference to the said Reading, Guildford, 
and Reigate Railway Company. And that, under and by reason of 
that agreement, and of the statutes mentioned, the plaintiffs were 
bound to pay, and the defendants would be entitled to receive and 
to recover from the plaintiffs, for such use, a sum equal to 852. 
per cent., calculated upon the gross amounts to be received by the 
plaintiffs for such part of their traffic as should pass over all or any 
part of the said continuous line, in manner provided by the said 
agreement, and no more ; or that, if the plaintiffs were not, under 
and by virtue of the said agreement, entitled to such use as afore- 
said, and bound to make such payment as aforesaid to the 
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LoNDON ADD defendants, then that the plaintiffs were entitled to use the said 

westebn parts of the said railways for the traffic so proved and admitted as 

EUiLWAT Co. aforesaid, under the 50th section of the said Reading, Guildford, 

South and Beigate Railway Act, 1846, and the 17th section of the said 
Eaktkrn 

Railway Co. London and South Western, Farnham and Alton Branch Act, 1846, 
and the 87 th section of the said Guildford Extension and Forls- 
mouih and Fareham Railway Act, 1846; and then that ihe 
defendants were not entitled to claim a set-off of any toll or pay- 
ments, by reason of the regulations, terms, and conditions for the 
use of the said parts of the said railways and works not having 
been agreed upon or settled or determined in the special manner 
provided by the said statutes in that behalf. And that, for the 
[ •sde ] reasons aforesaid, or one of them, the defendants were *not entitled 
to any further or greater amount of set-off than 729/. ; which said 
sum the Lord Chief Raron then, by consent of the plaintiffs, 
directed the jury to allow by way of set-off, with leave to the 
plaintiffs to move to enter a verdict for the full amount claimed, or 
to treat the case as if a bill of exceptions had been tendered. A 
rule was accordingly obtained, and was argued in the Court below 
in last Trinity Term, when the Court supported the ruling of the 
Lord Chief Baron, but gave the plaintiffs leave to consider the case 
as if a bill of exceptions had been tendered at the trial. 

Error having been suggested thereon, the case was argued 
(Feb. 2) by 

Butt (the Attoi'tiey-Oeneral and BovUl with him) for the plain- 
tiffs in error : 

The plaintiffs in error contend that they are entitled to a set-off 
beyond the sum of 729i. The defendants in error, on the other 
hand, will contend that, according to the true intention of the 
Legislature, the rights which were enjoyed by the Reading, Guildford, 
and Reigate Railway Company, passed to the defendants in error, 
who claim under the last-mentioned Company ; and further, that 
the plaintiffs in error are not even entitled to a set-off of 7291., 
inasmuch as there has not been any settlement of the amount by 
arbitration. 

First — the question arises upon the agreement of the 16th of 
April, 1846. Now that agreement is not mutually binding upon 
the parties to this suit. It was entered into between the plaintiffs 
in error and the Reading, Guildford, and Reigate Railway Company; 
and there is no specific clause in any of the Acts of Parliament 
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which have reference to the question, by \vhich the defendants in London ahd 

• South 

error are entitled to stand in the place of the Reading Company, western 
That agreement does not provide for the event of another railway ^^^^^^^ ^^' 
Company being substituted for all purposes in the place of the south 
Reading Company. The 9 & 10 Vict. c. clxxi., ♦s. 50, merely Railway co. 
empowers the Reading Company to lease their line to the South [ *5»7 ] 
Eastern Railway Company. But this section does not give the 
former Company a larger power than to lease their line to the 
South Eastern Railway Company. The Railways Clauses Con- 
solidation Act, 8 & 9 Vict. c. 20, which is incorporated into the 
special Acts of the Reading, Guildford, and Reigate Railway 
Company, and of the London and South Western Railway Com- 
pany, which, by sect. 112, provides for the case where a Company 
is authorised by its special Act to lease the whole or any part of 
its line to another Company, by section 113 provides that the 
powers vested in the Company by whom the lease is made, may 
be exercised by their lessees. The agreement of April, 1846, did 
not pass, as if annexed to the land, to the South Eastern Railway 
Company, nor by virtue of the lease of May, 1850, for the following 
reasons: The plaintiffs in error were not parties to the latter 
agreement. The Reading Company exists at the present time, 
and the lease by which the defendants in error became tenants to 
the Reading Company for the term of 1,000 years might, never- 
theless, be determined upon nonpayment of rent. The lease does 
not in terms profess to pass any contract, and its clauses are not 
applicable to a state of things differing from that which is expressly 
provided for by its language. The clauses of the agreement of 
1846 are pointedly limited to the traffic of the Reading Company. 
The inducements which would lead the plaintiffs in error to enter 
into an agreement with a Company like the Reading Company, 
might be wholly insufficient to lead them to enter into a similar 
agreement with the South Eastern Railway Company. Where the 
Company is changed, the traffic also experiences a change. The 
|>ercentage would require alteration ; and the rate of 852. per cent., 
the amount fixed by the agreement of 1847, might be found 
insufficient to meet the change produced by the substitution of the 
one Company for the other. The agreement of 1847 is not 
destroyed by the lease of 1850; for, if ♦the lease were to be deter- [ 'oSS] 
mined by forfeiture, the Reading Company would be restored to 
the position which it occupied before the execution of the lease. 
The lease, therefore, does not of itself pass the contract of 1847 
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London and to the defendants in error, bo as to make them for all purposes the 

SoUTK 

Wbstk&n assignees of the Beading Company ; and the 50th section of the 
Railway Co. 9 & iq Vict c. clxxi., which empowers the Reading Company to 

South lease their line to the South Eastern Railway Company has no 
Eastrrk . . 

Railway Co. such effect. If it had been intended by the Legislature to give to 

the Beading Company the power of transferring their contracts 

with one Company to another Company by deed, the special Acts 

of Parliament would have contained a clause expressly giving that 

power. Such a clause is to be found in the special Acts of other 

Railway Companies. He also referred to 9 & 10 Vict c. Ixxiii., 

ss. 17 and 18 ; 9 & 10 VicL c. cclii. s. 37 ; 9 & 10 Vict. c. cxxxi., 

s. 12; 10 & 11 Vict. c. cxlv., s. 27; and 2"he Lancashire and 

YorkMre Railway Company v. Tlie East Lancashire Railway 

Company (1). 

Secondly. Assuming that the agreement of 1846 does bind the 

parties to this suit, the defendants in error contend that, by the 

9 & 10 Vict. c. clxxiii., s. 17, the matter ought to have been 

referred to arbitration. For this section does not affect debts 

which are due, but is applicable to disputes which may arise xv^n 

the terms of agreements made or to be entered into between the 

two Companies there mentioned. 

Sir F, Kelly {Watson, Hoggins, and WiUes with him) contra : 

If the first point should be decided in favour of the defendants in 
error, it will become unnecessary to discuss the second. 
[ ♦SM ] First. The agreement of 1847, by virtue of the Acts of Par- 

liament and the lease of 1850, became an agreement ^between the 
parties to this suit, and therefore mutually binding upon them. It 
appears by the special Acts, that, prior to the agreement of 1847, 
the London and North Western and the South Eastern Companies 
were in existence, and that the former of these Companies and 
another Railway Company meditated the formation of two lines of 
railway, which, if executed, would have run over nearly the same 
ground. The Legislature, therefore, to avoid the formation of two 
parallel lines of railway running from and to the same points, and 
as there was no reason why one Company should be preferred to 
the other, vested the property of the line in the one Company, at 
the same time granting to the other Company an equal power of 
using it for all the necessary purposes of its traffic. With this 
view the Legislature enacted, that the London and South Western 

(1) 7 Ex. 126. 
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Bailway Company shonld be empowered to purchase the land and London and 
to form the line, and that the Beading, Guildford, and Beigate wra?KRN 
Company should be at liberty to use that portion of the line which R^ii-wat oo. 
vas so to be executed by the former Company: 9 & 10 Vict. South 
c. clxxi., ss. 43 and 44, and 9 & 10 Vict. c. clxxiii., s. 17. It is clear railway Co. 
from the former of these Acts, which empowers the Beading 
Company to complete the line in case of default by the London 
and South Western Company, and from the language of the several 
clauses of these special Acts, that the Beading Company was to 
have the right not only to run upon the line, but also to use ^' all 
the stations, warehouses, works, and conveniences belonging 
thereto," upon such terms and conditions as should be settled by 
arbitration under the Bailways Clauses Consolidation Act, 8 & 9 
Yiet. c. 20. It is obvious that the free use of this portion of the 
line by the Beading Company, as a portion of their integral line, 
was quite essential to their existence as a Bail way Company. The 
Legislature had in contemplation three separate matters: first, 
that this portion of the line should be constructed by the London 
and South Western Company, and that it should be freely used by 
the Beading ^Company as an integral portion of their own line. [ *600 ] 
Secondly, that the terms of their joint user should be made the 
subject of a specific agreement between the two Companies. And 
thirdly, that by one and the same Act the Beading Company 
might immediately, with all its privileges and rights, be leased to 
and become the property of the South Eastern Company: in a 
word, that the latter Company might step into the shoes of the 
Reading Company. These deductions clearly follow from the 
9 & 10 Vict. c. clxxi., ss. 48, 44, and 50, and the 9 & 10 Vict. 
c. clxxiii., s. 17. Under the 50th section of the 9 & 10 Vict. 
c. clxxi., the transfer of the line to the South Eastern Company 
might have been effected upon the day immediately following that 
upon which the Act came into force. This clause would have no 
effect if it did not give the power to the Beading Company of 
transferring all its rights to the South Eastern Company; and 
although the right of using this line was given to the Beading 
Company by name, yet in fact it was given to the South Eastern 
Company also. The 118th section of the Bailways Clauses Con- 
solidation Act (7 & 8 Vict. c. 20), in cases where a Company is 
authorised by its special Act to lease the whole or any portion of 
its line, substitutes the lessees for the lessors, and gives them the 
same privileges as their lessors enjoyed. In this case, therefore, 
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LoMDOK AHD the name of the South Eastern Company is to be substituted for 
South 
Wehtbun that of the Beading, Gaildford, and Reigate Company, in the 

Railway Co. ^rj^y^ section of the 9 & 10 Vict. c. clxxiii. For these reasons the 

v. 

South agreement of 1847 is binding upon the parties to this action. (He 
Railway Co. also contended, that the agreement ran with the land.) 

He was stopped by the Court upon the second point, who inti- 
mated that they would hear him upon that point if it should 
become necessary. 

Butt replied upon the first point. 

Cur. adv. t^uit. 

[ eoi ] The judgment of the Court was now delivered by 

WlOHTMAN, J. : 

The question for the decision of the Court in this case was, 
whether the plaintiffs in error had an available set-off against the 
defendants in error, to a greater amount than 729L; and there was 
no doubt that they had not, if the defendants in error were entitled, 
as between them and the plaintiffs in error, to insist upon the 
fulfilment by the latter of an agreement made between them and 
the Reading, Guildford, and Reigate Railway Company. 

It appears by the bill of exceptions and the statutes therein referred 
to, that, in 1846, a projected Company, to be called the Reading, 
Guildford, and Reigate Railway Company, proposed to make a rail- 
way from Reading to Reigate through Guildford, and at Reigate to 
join the London and Brighton and South Eastern Railways ; and 
at the same time the London and South Western Railway Company 
proposed to make a branch railway to Farnham and Alton. 

It also appears that the line proposed to be made by the Reading, 
Guildford, and Reigate Railway Company ran so nearly in the same 
direction with a part of the branch line proposed to be made by the 
London and South Western Railway Company, that it was proposed 
that the Reading, Guildford, and Reigate Railway Company should 
for that space adopt the line to be made by the London and South 
Western Railway Company. 

Both parties obtained Acts of Parliament on the same day, the 
16th of July, 1846. 

The Act for making the Railway from Reading to Guildford and 
Reigate is the 9 & 10 Vict. c. clxxi. ; and, by section 50, the Company 
are empowered to lease their railway to the South Eastern Railway 
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Company for such term and upon such conditions as should be and London and 

as should have been agreed upon between them. Wkstern 

Railway Co. 



The A.ct for enabling the London and South Western Railway 



V, 



Company to make a branch to Farnham and Alton, is the 9 & 10 south 

"^ "^ . Eastern 

Vict. c. clxxiii.; and by section 17, after reciting, that, between cer- railway co. 

tain points mentioned in the Act, it had been proposed that the [ ^^^ ] 

traffic of the Beading, Guildford, and Beigate Railway should adopt 

the line authorised by that Act, it was enacted ** that it should be 

lawful for the Reading, Guildford, and Reigate Railway Company to 

use the railway by that Act authorised to be made between the said 

points and the stations, warehouses, works, and conveniences 

belonging thereto, for the purpose of accommodating the traffic of 

the Reading, Guildford, and Reigate Railway requiring to pass 

between those points, subject to such reasonable regulations, and 

upon such terms and conditions as might from time to time be 

agreed upon, or as might then already have been agreed upon 

between the London and South Western Railway Company and the 

Beading, Guildford, and Reigate Railway Company." 

The Railways Clauses Consolidation Act (8 & 9 Vict. c. 20), which 
is, by reference, incorporated with both the special Acts, provides 
by 88. 112 and 118, that where a Railway Company shall be 
authorised by the special Act to lease the railway, such lease shall 
entitle the Company or person to whom the same shall be granted, 
to the free use of the railway ; and that, during the continuance of 
the lease, all the powers and privileges granted to, and which other- 
wise might be exercised and enjoyed by the Company, by virtue of 
that Actor the special Act, with regard to the possession, enjoyment, 
and management of the railway, should be exercised and enjoyed by 
the lessees, under the same regulations and restrictions as were by 
that or the special Act imposed upon the Company. 

After these two special Acts had been passed, an agreement was 
made on the 16th of April, 1847, between the Reading, Guildford, 
and Beigate Railway Company of the *one part, and the London [ •eoa ] 
and South Western Bailway Company of the other part, by which 
the terms and conditions upon which the Beading, Guildford, and 
Beigate Bailway Company should have the right to use for their 
traffic the part of the line of the London and South Western Branch 
Bailway before referred to, and of the stations, warehouses, &c. 
belonging thereto, were settled and adjusted; and it was agreed 
that the Beading, Guildford, and Beigate Bailway Company should 
have such right in perpetuity. 
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LoNDOH AND ifl scarcelj to be expected that any cases could be found in the 
books, sufficiently in point in all their circumstances, to assist us 
in coming to a conclusion upon the point in question; and the 
opinion we have *formed is upon a consideration of the Acts of 
Parliament, and the documents themselves. 

There was another question proposed to be raised by the defen- 
dants in error, in case our judgment should be against them upon 
the first, to which we do not think it necessary to advert, as upon 
the first point we think that the judgment of the Court below should 

be affirmed^ 

_ Judgment affirmed. 



Wrbtbbn 

Railway Co. 

«. 

BonTR 
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Railway Co, 

[•606] 



IN THE COURT OF EXCHEQUER. 



1858. 
May 7. 

[607] 



GLEN V. LEWIS. 

(8 Ex. 607—620; S, 0. 22 K J. Ex. 228; 17 Jur. 842; 21 L. T. 0. S. 115.) 

The plaintiff effected an insurance against fire on his stock, by a policy 
which contained the following (among other) conditions : " That if, in the 
building insured or containing any property insured, shall be used any 
steam-engine, stoye, &c., or any description of fire-heat other than common 
fire-places, or any process of fire-heat be carried on therein, the same must 
be noticed and allowed on the policy ; and if any omission or misrepresen- 
tation take place, the policy is Toid. In case of any circumstance happening 
after an insurance has been effected, whereby the risk shall in any way be 
increased, the insured is required to give notice thereof to the Company, 
and the same must be allowed by indorsement on the policy, otherwise the 
policy is void. In case of any alteration being made in a building insured, 
or containing any property insured, or of any steam, steam-engine, stove, 
&c., or any other description of fire-heat being introduced, notice thereof 
must be given, and every such alteration must be allowed by indorsement 
on the policy, and any further premium which the alteration may occasion 
must be paid ; and unless such notice be given, such premium paid, and 
such indorsement made, no benefit will arise to the insured in case of loss." 
The plaintiff, who was a cabinet maker, erected on his premises a brick 
furnace or boiler, to which he attached a small steam-engine, for the purpose 
of trying whether it was worth his while to buy the engine to use in 
his business. On one occasion a fire was lighted and the engine set to 
work, when it was found to be wholly unfit for the purpose for which the 
plaintiff required it. A few days afterwards a fire broke out on tiie plain- 
tiff's premises, by which his stock was consumed. No notice was given to 
the Company : Held, that the plaintiff could not recover on the policy, since 
the terms of the conditions applied to the introduction of a steamrengine in 
a heated state at any time, without notice to the Company ; and that it made 
no difference whether it was used by way of experiment or as an approved 
mode of carrying on the business, or whether it was used for a longer or a 
shorter time. 

Assumpsit on a policy of insurance, against the secretary of the 
" West of England Fire and Life Insurance Company," under the 
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provisions of the 4 Will. IV. c. xxxvii. The declaration stated, that Glbn 
by a policy of insarance made by and on behalf of the Company, lrwis. 
and signed by three of the directors, after reciting that the plaintiff, 
a wood-turner and cabinet-maker, had paid to the Company SL 16«., 
and had agreed to pay at Christmas in each year the annual 
premium of SL 16«. during the continuance of the policy for 
insuring against loss or damage by fire, on stock manufactured, 
onmanufactured, and in process, in his workshops and offices 
adjoining and communicating, brick built, tiled, *or slated, situate [ *608 ] 
i&c, 800/. ; and after reciting that two small stoves were then 
erected within these premises for the purpose of warming the 
same : it was made known and declared, that so long as the assured 
should duly pay the said premium to the Company, the capital, 
stock, and funds of the Company should be subject and liable to 
pay to the assured all the damage and loss which the assured 
should suffer by fire on the property therein mentioned. That the 
proposals and conditions indorsed on the policy were and are as 
follows. The declaration then set out the descriptions of risk and 
terms of insurance, which consisted of four classes : Class I. Not 
hazardous: Class II. Hazardous: Class III. Doubly hazardous: 
Class lY. Special hazardous, " to be made by special agreement : 
On risks of extraordinary hazard, viz. barge or boat-builders, 
colour-men, cork-burners, coopers, carpenters, cabinet-makers," 
i&c, *' also buildings covered with thatch, in which fire heat is used, 
with hazardous goods and hazardous trades therein ; chemists' 
laboratories ; and any other risks of more than ordinary hazard, by 
reason of any steam-engine, stove, kiln, furnace, oven, or other 
fire-heat used in the process of any manufactory." The declaration 
then set out the following (among other) conditions of insurance : 
** I. Persons upon making insurances are required to give an accurate 
description of the buildings, erections, property, and effects intended 
to be insured, according to the description of risks above stated. 
If the insurance is on stock in trade and goods, the nature of the 
same and of the buildings or place in which the same are deposited 
must be truly described ; and if, in the buildings insured or con- 
taining any property insured, shall be used any steam-engine, stove, 
kiln, furnace, oven, or any description of fire-heat, other than common 
fire-places in private houses, or any process of fire-heat be carried 
on therein, the same must be noticed and allowed in the policy ; 
and it any omission or misrepresentation take place on any of 
*the foregoing, or any other material point, the poUcy is void, and [ *G09 ] 

42—2 
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Olbk the insurance is of no effect. Every insurance attended with par- 
lewib. ticular circumstances of risk must be so specially expressed in the 
policy ; and in case of any circumstance happening after an insur- 
ance has been effected, whereby the risk shall in any way be 
increased, the insured is required to give notice thereof in writing 
to the Company, and the same must, previous to a loss occurring, be 
allowed by indorsement on the policy, otherwise the policy is 
void, and all title to any benefit from the insurance becomes 
forfeited. IV. In case of any alteration being made in a building 
insured, or containing any property insured, or of any steam-engine, 
stove, kiln, furnace, oven, or any other description of fire-heat being 
introduced, or of any trade, business, process, or operation being 
carried on, or goods deposited therein, not comprised in the original 
insurance, or allowed by indorsement thereon, or the making of any 
communication from one building to another, notice thereof must be 
given ; and every such alteration must be allowed by indorsement 
on the policy, and any further premium which the alteration may 
occasion must be paid ; and unless such notice be duly given, such 
premium paid, and such indorsement made, no benefit will arise to 
the insured in case of loss." The declaration then averred the 
payment of the premiums ; that the policy was in force ; that the 
plaintiff truly described the nature of the stock in trade and goods 
insured ; that in the building containing the property insured there 
was not used any steam-engine, stove, &c., or any description of 
fire-heat other than common fire-places in private houses, except the 
two stoves so noticed and allowed in the policy, and that no process 
of fire-heat had been carried on therein ; that the insurance was 
not attended with particular circumstances of risk, nor did any 
circumstances happen after the insurance had been effected whereby 
[ *6io ] the risk was in any increased ; that no alteration ^since the date of 
the policy had been made in the buildings containing the property 
insured, nor had any steam-engine, stove, &c., or any description of 
fire-heat been introduced, nor had any trade, business, process, or 
operation been carried on, or goods deposited therein not comprised 
in the original insurance. The declaration then alleged, that stock 
in trade and goods exceeding the value insured were in the plaintiff's 
workshops and offices when they were destroyed by fire. It then 
alleged notice to the Company, and compUance by the plaintiff with 
the terms of the policy, and assigned as a breach that the defendants 
had not made good the loss. 

Pleas : first, that, after the making of the policy, and before the 
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fire, and during the risk, a circumstance happened within the true glbn 
intent and meaning of the condition in that behalf, to wit, in the lbwis. 
said workshops, offices, and yard, whereby the risk was then per- 
manently increased. Nevertheless, although the plaintiff then had 
notice thereof, and although a reasonable time had afterwards, and 
before the happening of the fire and loss, or any part thereof, 
elapsed for such notice in writing of the happening of the said 
circumstance to be given to the Company, and for the same, previous 
to such loss, to be allowed by indorsement on the policy : yet the 
plaintiff did not at any time, nor did any other person, give such 
notice in writing or otherwise of the happening of the said circum- 
stance, nor was the same ever allowed by indorsement as aforesaid, 
or otherwise; and the policy, before the happening of the fire, 
became void, and all title to any benefit from the said insurance 
became forfeited. Verification. 

Secondly, that, after the making of the policy of insurance, and 
before the happening of the fire, &c., a steam-engine, not comprised 
in the original insurance or policy, was introduced by the plaintiff 
in the building containing the stock and property so insured, to wit, 
in the workshops and offices, without the knowledge or consent of 
the ^Company, in addition to and besides the stoves mentioned and [ *<^n J 
allowed in the policy; and on divers other days and times the 
steam-engine was then and there, before the happening of the fire 
and loss, or any part thereof, worked and used, and was per- 
manently fixed upon the premises, and was then intended to be, 
and would but for the fire have been, constantly and permanently 
worked and used by the plaintiff and others with his assent in the 
said workshops and offices during the risk, without the knowledge 
and assent of the Company during the risk. Nevertheless, although 
the plaintiff on these several days and times had notice of all the 
premises in this plea, and although a reasonable time after the 
introduction and working and using of the steam-engine in manner 
aforesaid, and before the happening of the fire and loss or any part 
thereof, had elapsed for the plaintiff to give, and the plaintiff then 
ought to have given, such notice, and to have had the same intro- 
duction, working, and using of the steam-engine allowed as 
aforesaid ; and although, by reason and on occasion of the 
premises, the plaintiff then ought to and could and might (as 
he on the days and times well knew) have paid to the Company 
a further and additional premium upon the policy : yet the plaintiff 
did not at any time, nor did any other person, give such notice, 



666 1868. EX. 8 EX. 616—617. [r.b. 

Glkn " process or operation being carried on not comprised in the original 
Lewis. insurance." In Pint v. Reid (i), the condition referred solely to the 
time when the policy was effected. Barrett v. Jermy (2) tamed on 
the defective finding of the jary. Whitehead v. Price (a) and Mayall 
y. Mitford (4) are different from this case. In fact, none of the 
authorities are directly applicable to the construction of this policy, 
although in one sense they have an important bearing on it, since 
in those cases there was an absence of the terms here inserted, and 
[ *6i7 ] it would seem that, *if similar words had been there used, the 
decisions would have been different, ^ , ^^ 

The judgment of the Court was now delivered by 

Parke, B. : 

We are of opinion that the rule in this case to enter a verdict for 
the defendant must be made absolute. The question turns entirely 
on the meaning of the first and fourth conditions of insurance 
indorsed on the policy, which are made the subject of the first, 
second, third, and fourth pleas in this action ; and the point to be 
decided is, whether the placing a small steam-engine on the premises, 
with a boiler attached, and using it in a heated state, for the 
purpose of turning a lathe, not in the course of the plaintiff's 
business as a cabinet-maker, but for the purpose of ascertaining, 
by experiment, whether it was worth his while to buy it, to be used 
in that business, avoids the policy under either of those conditions. 
It appears to have been on the premises insured for several days, 
and then the fire happened, whether in consequence of the steam- 
engine having been worked or not is quite immaterial. The Chief 
Baron told the jury, that if the user was merely temporary, and by 
way of experiment, the policy was not avoided under either of the con- 
ditions ; but reserved liberty to the defendant to move to enter a 
verdict on the four pleas, or one of them, and gave the plaintiff the 
power of treating the opinion of the Court as his opinion, and 
tendering a bill of exceptions, if it should be in favour of the defendant. 

These conditions are to be construed fairly between the parties, 
and we must endeavour to ascertain their meaning, by adopting 
the ordinary rules of construction. The fourth condition is the 
most applicable to the case of the defendant. It provides: ''In 
case of any alteration being made in a building insured, or 
containing any property insured, or of any steam-engine, stove, kUn, 

(1) 64 R. E. 716 (6 Man. & G. 1). (3) 41 R. R. 767 (2 Cr, M. & R. 447). 

(2) 3 Ex. 635. (4) 45 R. R, 588 (6 Ad. & EI. 670). 

\ 



\ 
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farnace, *oven, or any other description of fire-heat being infcro- Glen 
duced, or of any trade, business, process, or operation being carried lbwis. 
on, or goods deposited therein, not comprised in the original ['eis] 
insurance, or allowed by indorsement thereon, or the making of 
any communication from one building to another, notice thereof 
must be given, and every such alteration must be allowed by 
indorsement on the policy, and any further premium which the 
alteration may occasion must be paid ; and, unless such notice be 
duly given, such premium paid, and such indorsement made, no 
benefit will arise to the insured in case of loss." 

Now the clause in question implies, that the simple introduction 
of a steam-engine, without having fire applied to it, will not affect 
the policy ; but if used with fire-heat, it will ; and nothing being 
said about the intention of the parties as to the particular use of 
it, and as, if it be used, the danger is precisely the same, with 
whatever object it is used, it seems to us that it makes no difference, 
whether it is used upon trial with the intent of ascertaining whether 
it will succeed or not, or as an approved means of carrying on the 
plaintiff's business, nor does it make any difference that it is used 
for a longer or a shorter time. The terms of the conditions apply 
to the introduction of a steam-engine in a heated state at any time, 
without notice to the Company, so as to afford an opportunity to 
them to ascertain whether it will increase the risk or not. 

The clause proceeds to provide, that every such alteration must 
be allowed by indorsement on the policy, and the premium paid, 
and, if not, no benefit will arise to the insured in case of loss. The 
expression " alteration " is inaccurate ; but it obviously means to 
embrace all the circumstances before mentioned, though all are not 
properly speaking alterations. This appears to be the natural and 
ordinary construction of this part of the contract, and it is far from 
unreasonable. In such cases, which are unquestionably likely to 
increase the risk, the Company stipulated *for notice in clear terms, [ *6id ] 
in order that they may consider whether they will continue their 
liability, and on what terms. 

There is not a word to confine the introduction of the steam- 
engine to its intended use as an instrument or auxiliary in carrying 
on the business in the premises insured. If a construction had 
already been put on a clause precisely similar in any decided case, 
we should defer to that authority. But in truth there is none. All 
the cases upon this subject depend upon the construction of 
different instruments, and there is none precisely like this. Indeed, 
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skmple the wharfage bein<; 7s. 6d. only. But there the subject-matter of 
steimau. the contract was the wharfage. 8o, *in the case of a carrier, the 
[ *624 J question whether a stamp is necessary does not depend on the 

value of the goods, but on the amount to be paid for their carriage. 

This case would have resembled those, if the agreement had been 

that the one party would pay so much in the pound if the other 

would get the bill discounted. 

Parke, B. : 

I think there ought to be no rule. The point turns on the 
meaning of the Stamp Act, 55 Geo. III. c. 184, which imposes a 
duty on every agreement '' where the matter thereof shall be of the 
value of 20^. or. upwards, whether the same shall be only evidence 
of a contract or obligatory upon the parties ; " and the question is, 
whether this agreement for the discount of a bill of exchange for 
100/., in consideration of which the defendant undertakes to pay 
51. a month until it is paid, falls within that clause. Now the 
agreement does not bind the defendant to pay the lOOL secured by 
the bill, but only to pay 51. a month on an event which might 
never have happened. In addition to the cases of Chadwick v. Sills 
and Latham v. Rutley already referred to, there is the case of 
Baldwin v. Alsager{i), where the memorandum was "Mr. B. has 
left in the cellar at &c. seventy-two barrels containing ale, which 
I agree to allow Mr. H. to take from my cellar at any time within 
three months from this date by receiving one day's notice ; and if 
left in my cellar beyond that time, Mr. B. or Mr. H., or whom it 
may concern, to pay rent or warehouse room for the same ; " and 
it was held that, as the rent did not amount to 20/., although the 
value of the goods exceeded that sum, no stamp was necessary. 
According to those authorities, the subject-matter of the agreement 
is the thing to be done by the defendant by virtue of the agreement. 
Here it is to pay 5L a month upon a certain event. It would be 
[ *625 ] inconsistent with *those decisions to hold that this document ought 
to be stamped. 

Platt, B. : 

The subject-matter of the agreement is the interest to be paid by 
the one party to the other. 

Martin, B. : 
I am of the same opinion. The cases establish that the subject- 
(1) 13 M. &W. ,S65. 
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r, 

Stbikau. 



matter of the contract is the thing to be done by the defendant. sbmple 
Whether right or wrong, the decisions are to that effect. We are 
then to consider what the defendant really agreed to do ; and that 
was, to pay a monthly sum less than 202. 

Ride refused. 



STEELE V. WILLIAMS (I), issa. 

(8 Ex. 625—633; S. C. 22 L. J. Ex. 225; 17 Jur. 464 ; 21 L. T. 0. S. 106.) ^^* 

The plaintiff applied to the defendant, a parish clerk, for liberty to search [ 626 ] 
the register-book of burials and baptisms. He told the defendant that he 
did not want certificates, but only to make extracts. The defendant said 
the charge would be the same whether he made extracts or had certificates. 
The plaintiff searched through four years, and made twenty-five extracts, 
for which the defendant charged him 3«. ^. each ; and he accordingly paid 
the defendant 4/. Is. 6(f . : Held, first, that the charge for extracts was illegal, 
since the Births and Deaths Begistration Act, 1836 (6 & 7 Will. lY. c. 86), 
8. 35, only authorises a charge for a search, and for a certified copy; 
secondly, that the payment was not voluntary, so as to preclude the plaintiff 
from recovering back the excess ; and thirdly, that the defendant was the 
proper person to be sued. 

Per Platt, B., and Martin, B., when money is paid under an illegal 
demand, colore officii, the payment can never be voluntary. 

Action for money had and received for the use of the plaintiff. 
Plea : Never indebted. 

At the trial, before the Judge of the Sheriff's Court of London, 
it appeared that the action was brought by the plaintiff, an attorney, 
to recover from the defendant, who was the parish clerk of St. 
Mary, Newington, the sum of 4{. Is. 6d., paid by the plaintiff's 
clerk to the defendant, for fees claimed in respect of searches made 
and extracts taken from the register book of burials and baptisms 
in that parish. The plaintiff's clerk applied at the defendant's 
bouse, where the registers were kept, for permission to search 
them. He told the defendant that he did not want certificates, but 
only to make extracts. The defendant said, the charge would be 
the same, whether he made ''^extracts or had certificates. The [*626] 
plaintiff's clerk searched through four years, was engaged two 
hours, and took twenty-five extracts, namely, twelve burials and 
thirteen baptisms. He inquired of the defendant what was his 
charge, and the defendant replied Ss. 6d. for each extract, amount- 
ing in the whole to il. 7s. 6cf., which the plaintiff's clerk then paid, 
and took from the defendant the following receipt: 

(1) Followed in Hooper v. Mayor of Exeter (1887) 56 L. J. Q. B. 457. 
E.B. — VOL. XCI. 48 
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Btkel* " St. Mabt, Nbwinqton. 

Williams. " Twenty-five certificates, at 8«. 6d. each 41. Is. 6d. 

" Received — ^Wm. Williams, Parish Clerk. 
" Nov. 17, 1862. 

" Name— Taylor." 

The defendant said, the charge was for the rector, who paid him 
Is. Sd. for keeping the books. No mention was made as to the 
amount of the charge before the search. On the same day the 
plaintiff sent to the defendant the following letter : 

" Sir, — I have to request that you will forthwith repay me 
41. 7«. 6d., which you have this day compelled my clerk to pay you 
for his taking extracts from the parish register of St. Mary, 
Newington, otherwise I shall take proceedings for recovering the 
same, as you had no right to make the charge. He searched for 
four years, and I have no objection to your retaining the usual 
charges for searches, but no more. I request your immediate 
attention. I am, Ac, " A. R. Steblb." 

To the above letter, the defendant returned the following 
answer : 

" Sir, — I have to acknowledge the receipt of your letter of the 
17th instant, relative to the sum of 41. Is. 6d. paid by your clerk to 
me for searches and copies of entries in the register books of this 
[ *627 ] parish; and in answer have to *8tate, that the searches and copies 
were made at your clerk's express wish, and that he was not com- 
pelled to pay for the same, but voluntarily paid the usual charges 
for what he obtained. He stated, that he wanted certificates of all 
entries in the name of Taylor, between 1827 and 1830 inclusive ; 
and when he had searched found that the number of these 
amounted to twenty-five, of which he made and retained accurate 
copies, which he might have had certified under the hand of the 
rector had he wished it ; but as solicitors, very frequently, when 
making extracts from our registers, decline this on account of 
saving them expense when making aflSdavits, I was not surprised 
at his not requiring it. In this instance you may, however, have 
the extracts certified by the rector, if you wish it ; but as your 
clerk paid only the usual charges for what he required, namely, 
Is, for each search, and 2«. Qd. for each certificate, I cannot be 
fairly asked to return any part of the amount, and must decline to 
do so. I am, &c., " William Williams, Parish Clerk." 
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It was submitted, on the part of the defendant, first, that the Steele 
defendant was not the proper party to be sued, but the action Williams. 
should have been against the rector ; secondly, that the claim was 
not illegal ; and thirdly, that the payment was voluntary. It 
being, however, agreed on both sides, that the question was one of 
law for the decision of the Judge, he decided that the payment was 
voluntary, and directed a verdict for the defendant, reserving leave 
for the plaintiff to move to enter a verdict for 42. 7s. 6d., or any 
smaller sum, if the Court should be of opinion that the defendant 
was the proper party to be sued, that the demand was illegal, and 
the payment not voluntary. 

Willes, in the present Term, obtained a rule nisi accordingly ; 
against which, 

Robinson showed cause : 

First, the fees taken by the ^defendant were legal. The 6 & 7 [ *628 ] 
Will. IV. c. 86, s. 85 (1), enables persons to search the register on 
payment of a certain fee, and to obtain a certified copy on payment 
of a higher fee ; but there is no provision for taking extracts, and 
if a party is allowed to make them, the law will imply a contract 
on his part to pay a reasonable sum for that permission. At 
common law, a parson was under no absolute obligation to furnish 
copies of a register: Anonymous (2). The 6 & 7 Will. III. c. 6, 
8. 24, required all persons in holy orders to keep registers, and to 
allow persons concerned to view the same without fee or reward. 
The 52 Geo. III. c. 146, for the better regulating and preserving of 
parish registers, by section 5, requires register books to be kept by 
the officiating minister for the inspection of persons desirous to 
make search therein, or to obtain copies from the same, and the 
16th section expressly provides, ** that all the due legal and 
accastomed fees" for giving copies shall remain. There is no 
evidence that the sum demanded was not the legal and accustomed 

(1) Enacts, '*That every rector, entries in the same, on payment of 

vicar, or cxirate, and every registrar, the fee hereinafter mentioned (that is 

registering officer, and secretary, who to sey), for every search extending 

shall have the keeping for the time over a period not more than one year, 

being of any register book of births, the sum of one shilling, and sixpence 

deaths, or marriages, shall at all additional for every additional year, 

reasonable times allow searches to be and the sum of two shillings and 

made of any register book in his sixpence for every single certificate." 
keeping, and shall give a copy, certi- (2) 2 Barnard. 269. 

fied under his hand, of any entry or 

48—2 
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Stkblb fee ; and as the right to search under the 6 & 7 Will. IV. c. 86, 
Williams. ^0^8 ^0^ include a right to take extracts, the defendant was 
justified in claiming it. Secondly, the money was paid voluntarily, 
and with a full knowledge of the law and facts, and therefore 
cannot be recovered back : Addison on Contracts, p. 76, 3rd ed. 
If a party be induced to purchase an article by fraudulent mis- 

[ *629 ] representations of the ^seller respecting it, and after discovering 
the fraud continue to deal with the article as his own, he cannot 
recover back the money from the seller : Campbell v. Fleming (i). 

(Mabtin, B. : The case of Morgan v. Palmer (2) shows, that if 
a person illegally claims a fee colore officii, the payment is not 
voluntary so as to preclude the party from recovering it back.) 

That case is distinguishable, for there the plaintiff was compelled 
to pay the fee in order to obtain his license as a pubUcan, here the 
money was not paid until after the extracts were made. Again, in 
Dew V. Parsons (a), where a sheriff claimed a larger fee than he 
was by law entitled to, the attorney had paid the money in ignor- 
ance of the law. If the plaintiff's clerk had remonstrated against 
the charge, non constat but it would have been abandoned. 

(Martin, B. : If a statute prescribes certain fees for certain ser- 
vices, and a party, assuming to act under it, insists upon having 
more, the payment cannot be said to be voluntary.) 

Thirdly, the defendant is not the proper party to be sued. The 
action should have been brought against the rector, not against the 
defendant, who is a mere servant of the rector. 

(Parke, B. : The defendant obtained the money by an improper 
exercise of his power as parish clerk ; that is an illegal act, and 
therefore he must refund. The rule of law, that if money be paid 
to a known agent for the use of his principal, the agent cannot be 
sued for it, only applies to voluntary payments of legal fees, as in 
Sadler v. Evans (4). An action lies against a bailiff who takes an 
illegal fee, notwithstanding he has paid it over: Snowdon v. 
Davis (5).) 

There the bailiff, under colour of his warrant, extorted a larger 
fee than he was entitled to, and therefore was liable to refund the 

(1) 63 R E. 194 (1 Ad. & El. 40). (4) 4 Burr. 1985. 

(2) 26 R. B. 537 (2 B. & C. J29). (5) 1 Taunt. 359. 

(3) 21 B. B. 404 (2 B. & Aid. 563). 
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excess. Rex y. Higgins (i) is scarcely an ^authority on the point, Steele 
since that was the case of an indictment. Williams. 



WiUes appeared to argue in support of the rule, but was 
not called upon. 



[ ♦680 ] 



Parkb, B. : 

The Judge of the Sheriff's Court decided the matter of law, and 
left it to us to say whether or not his decision is right. I think 
that, upon the true construction of the evidence, the payment in 
this case was not voluntary, because, in effect, the defendant told 
the plaintiff's clerk, that if he did not pay for certificates when he 
wanted to make extracts, he should not be permitted to search. 
The clerk had a perfect right, at all events, to search, and during 
that time to make himself master, as he best could, of the contents 
of the books ; and the defendant, in whose custody they were, could 
not, because the clerk wanted to make extracts, insist on his 
having certificates with the signature of the minister. For one 
shilling he would be entitled to look at all the names in a parti- 
cular year. He would have no right to remain an unreasonable 
time looking at the book, nor probably to require the parish clerk 
to put it in his hands, for it is the duty of the latter to superintend 
the search, and keep a control over the book. But if a person 
insists upon himself taking a copy, that is a different matter ; the 
statute only provides for a certificate with the name of the minister, 
and for that he must pay an additional fee. It was, therefore, an 
illegal act on the part of the defendant to insist that the plaintiff 
should pay 8s. 6d, for each entry of which he might choose to 
make an extract. I also think that the defendant is the proper 
party to be sued. The doctrine laid down in Sadler v. Evans only 
applies to the legal receipt of fees. But the case of Snowdon v. 
Davis shows, that if a person acting for another insists on the 
payment of money on an illegal ground, he is the party *to be [ *^3i ] 
sued for it. Therefore, in the first place, I think that there is 
evidence that this payment was not voluntary, but necessary for 
the exercise of a legal right ; and further, I by no means pledge 
myself to say that the defendant would not have been guilty of 
extortion in insisting upon it, even without that species of duress, 
viz. the refusal to allow the party to exercise his legal right, but 
colore officii. Dew v. Parsons certainly goes to that extent. But it 

(1) 4 Cur. & P. 247. 
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STBBT.E is not necessary to decide this case on that ground. The rule will, 
Wii.LTAMB. therefore, be absolute to enter a verdict for the plaintiflF for the 
sum of 81. 14«. 6d. 

Platt, B. : 

I am also of opinion that the verdict ought to be entered for the 
plaintiff. Under the 6 & 7 Will. IV. c. 86, s. 35, there are only two 
things in respect of which the incumbent is entitled to fees, namely, 
for a search and for a certified copy of the register. A fee of Is. is 
allowed for a search throughout the whole period of the first year, 
and 1«. 6rf. for every additional year. Those are all the fees 
demandable in respect of a search. With regard to taking extracts, 
no fee is mentioned, and the incumbent has no right to tax any one 
for so doing. But, inasmuch as before the search began the 
defendant told the plaintiff's clerk that the charge would be the 
same whether he mcule extracts or had certified copies, and under 
that pressure the extracts were obtained, and it would have been 
most dishonourable for the party, after having got the extracts, to 
refuse to pay, the money so obtained may be recovered back. The 
defendant took it at his peril ; he was a public officer, and ought to 
have been careful that the sum demanded did not exceed the legal 
fee. As to the defendant being the proper person to be sued, it is 
almost useless to make any observation. He was not justified in 
taking the mouey, and is responsible for his own illegal act. 

[ 632 ] Martin, B. : 

I am entirely of the same opinion. The Judge of the Sheriff's 
Court considered the particular question, whether or not this was a 
voluntary payment, and decided that it was ; but he goes on to 
slate, that if this Court shall be of opinion that the defendant was 
the proper party to be sued, and that the demand was illegal and 
the payment not voluntary, we are to give judgment accordingly. I 
am clearly of opinion that the defendant is the right person to be 
sued, though he acted on behalf of another, who was the officer 
appointed under the Act of Parliament Any person who illegally 
takes money under colour of an Act of Parliament is liable to be 
sued for it, though the money is not to go into his own pocket. 
It is different from a payment of money to an agent for the 
purpose of being paid over to the principal, for there the payment 
is voluntary. Here the money was paid by virtue of the office of 
ector. Mr. Robinson has argued, that because the Act of 
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Parliament allows a fee for a search and for a certified copy, but no stbelb 

fee is mentioned for taking an extract, it is competent for the parish wilmams. 

clerk to demand for it any fee he pleases. I am clearly of opinion 

that he is not. If a person is authorised to receive money by virtue 

of an Act of Parliament, it is like a contract between the parties, 

that the sum allowed shall be all which he is to receive, and he is 

as much bound by the entirety of what he is authorised to take as 

he would be by the entirety of a sum in a contract. The defendant 

was entitled to be paid for a search and for a certified copy, 

but there was no intermediate payment. As to whether the 

payment was voluntary, that has in truth nothing to do with the 

case. It is the duty of a person to whom an Act of Parliament 

gives fees, to receive what is allowed, and nothing more. This is 

more like the case of money paid without consideration — to call it a 

voluntary payment is an abuse of language. If a person who was 

occupied a considerable *time in a search gave an additional fee to L *^^^ J 

the parish clerk, saying, " I wish to make you some compensation 

for your time," that would be a voluntary payment. But where a 

party says, " I charge you such a sum by virtue of an Act of 

Parliament," it matters not whether the money is paid before or 

after the service rendered ; if he is not entitled to claim it, the 

money may be recovered back. 

RiUe ahsolnte to enter a verdict for the plaintiff for 
dl. Us. 6d. 



BUCKMASTEB v. MEIKLEJOHN. iw3. 

ApHl 18. 
(8 Ex. 634—637 ; S. C. 22 L. J. Ex. 242 ; 21 L. T. O. S. 62.) 

r 1534 1 

To a declaration on the common oouute, the defendant pleaded a set-off, ^ ^ 
and delivered particulars of his set-off with the plea. He afterwards with- 
drew this plea, and pleaded puis darrein continuance that there had been a 
controversy between the plaintiff and himself about other matters in addi- 
tion to those in the cause, that a balance of accounts had boon struck 
between the parties, that the plaintiff admitted the set-off pleaded to be 
due, and that it was agreed that the balance then struck should be paid by 
instalments, &c. ; and that it was further agreed that the defendant should 
release the plaintiff from all liability on a certain contract, &c. ; and that 
this agreement was accepted by the plaintiff in satisfaction of his cause of 
action. The plaintiff replied that he had been induced to enter into this 
agreement by fraud : Held, that the particulars of set-off, delivered with 
the original plea of set-off, and in which particulars the statement of accounts 
differed from the statement upon which the agreement was founded, were 
admissible in evidence for the purpose of explaining the plea. 

This was an action of debt. The declaration contained the 
common counts. 
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BnoKMABTKB Tho defendant pleaded puis darrein continuan<:e, that ** to wit, 
Mbiklb- on Sec., there were controversies between the plaintiff and the 

JOHN. defendant, not only respecting the said several matters in this 
cause which were disputed by the defendant, but also in and about 
a certain contract for the purchase of a certain cottage in the 
agreement hereinafter mentioned contained ; and thereupon hereto- 
fore, to wit, on the 12th of July, 1862, it was agreed by and between 
the plaintiff and the defendant, by a certain agreement in writing, 
then respectively signed by them in the words and figures following, 
viz. ** Memorandum of agreement made this 12th of July, 1862, 
between Joseph Buckmaster, of Windsor, in the county of Berks, 
gentleman, of the one part, and James Meiklejohn, of the 
Batchellor's Arms, New Windsor aforesaid, licensed victualler, of 
the other part : Whereas the said J. Buckmaster, in the month of 
May last, commenced an action in her Majesty's Court of Exchequer 
of Pleas against the said J. Meiklejohn, to recover the sum of 290Z. 
or thereabouts, to which action the said J. Meiklejohn pleaded a 
set-off to a large amount ; and whereas the said J. Buckmaster 
hereby admits the set-off, so pleaded as aforesaid, as well as other 
sums, to be due to the said J. Meiklejohn for money expended by 
the said J. Meiklejohn in and about the erection of a certain 
cottage at Winkfield for him the said J. Buckmaster ; and whereas 

[ *03ft ] f^]jQ gg^i j J, Buckmaster is desirous of abandoning his ^contract for 
the purchase of the piece of land on which such cottage has been 
so built, and also to give up all right and title to the said cottage so 
built for him as aforesaid ; and hath requested the said J. Meikle- 
john to take the same upon himself, and to discharge the said 
J. Buckmaster from all claim, debt, or liability in respect thereof ; 
which he hath agreed to do. Now, it is hereby agreed between 
the said parties hereto, that the said action shall be abandoned, and 
all further proceedings discontinued, and that each of the said 
parties shall pay his own costs with reference thereto ; and that, 
inasmuch as the said J. Meiklejohn doth hereby release the said 
J. Buckmaster from all claim or liability in respect of the said land 
and cottage, there will now be a balance of 158/. U, lOrf. due from 
him to the said J. Buckmaster, which he the said J. Meiklejohn 
doth hereby acknowledge and admit; and which sum the said 
J. Buckmaster agrees to receive by the following instalments, viz. the 
sum of 268!. at the time of the signing of this agreement, the 
further sum of 251. on the Ist of November next, and the like sum 
of 251, on the 1st day of the months of February, May, August, 
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and November in the year 1853, and the balance of the said sum of Buokmasteb 
1561. 1b. lOd. on the Ist of February, 1854 ; but it is distinctly meikle- 
understood and agreed between the said parties, that the present ^^^^' 
agreement is not to be construed into an admission that there was 
anything due from the said J. Meiklejohn to the said J. Buckmaster 
upon the action so brought as aforesaid ; and that such balance is 
only occasioned by the said 3. Meiklejohn having taken upon 
himself the land and house which was to have been the property of 
the said J. Buckmaster : And it is finally agreed between the said 
parties, that this present agreement is a settlement of all accounts 
between the said parties up to the present time, and may be given 
in evidence as a bar to any action or proceeding by either of the 
said parties against the other of them, save and except the sums 
hereinbefore * mentioned and agreed to be paid by the said [*636] 
J. Meiklejohn to the said J. Buckmaster. As witness " &c. The 
plea then proceeded to state that the defendant, at the time of 
signing the agreement, paid the plaintiff the sum of 231. first within 
mentioned ; and that the defendant entered into the said agree- 
ment, and paid the said sum in manner aforesaid, in full satisfaction 
and discharge of the causes of action in the declaration mentioned ; 
and the plaintiff then accepted such agreement in such full 
satisfaction and discharge. 

To this plea the plaintiff replied, that he was induced to enter 
and did enter into the said agreement by the fraud and misrepre- 
sentation of the defendant. 

At the trial, before Williams, J., at the last Berkshire Assizes, 
the agreement and settlement of accounts, upon which the plea was 
founded, was produced. It however appeared, that the transactions 
took place at the office of the defendant's attorney, in the presence 
of the plaintiff and the defendant and of their wives, but in the 
absence of the plaintiff's attorney. It further appeared, that the 
defendant had, in the first instance, pleaded the general issue and 
a plea of set-off to the present action ; but that he had withdrawn 
these pleas shortly before the commission day for the Summer 
Assizes of 1852, for which notice of trial had been originally given ; 
and that he had then pleaded the above plea puis darrein con- 
tinuance. The plaintiff's counsel, for the purpose of showing that 
the transaction upon which the plea was founded was a fraud upon 
the plaintiff, tendered in evidence the particulars of set-off, which 
had been delivered with the plea of set-off; by which it api)eared, 
that a cert(iin item, which was placed therein to the plaintiff's" 
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BUCKMA8TEB cFodit, had been placed to his debit in the statement of the accounts 

Mrikle- I>7 which the balance agreed to be paid was ascertained, when the 

JOHN. arrangement on the 12th of July had been come to. The defendant*8 

counsel objected to the reception of this evidence ; but the learned 

Judge admitted it. The plaintiff obtained a verdict for 1601. 

I 637 ] Allen, Serjt., now moved for a rule nisi for a new trial, on the 

ground that this evidence had been improperly admitted : 

The particulars of set-off were not admissible. They formed no 
part of the record, the plea of set-off having been removed from the 
record ; and even if that plea had been left, these particulars ought 
not to have been admitted. In Burkitt v. Hlanshard (i), it was held 
that the plaintiff was not entitled to use the defendant's particulars 
of set-off, for the purpose of taking an item out of the Statute of 
Limitations. 

(Alderson, B. : The plaintiff offered these particulars in evidence 
with a view to show that the statement in the inducement of this 
plea, that the account was correct, was in fact false. That was 
some evidence for the jury, by which they might or might not 
believe that the plaintiff was induced to enter into the arrangement 
by the fraud of the defendant.) 

The particulars of set-off cannot be used as an admission of an 
item of the plaintiff's demand, so as to dispense with the necessity 
of the plaintiff's proving it : Miller v. JohnsoJi (2), HaHngton v. 
Macmoiiis (3). 

Parks, B. : 

This was clearly legitimate evidence as a key to and for the 
purpose of explaining the plea. In point of law, pleadings are not 
admissions, but are merely the statement of the case, which the 
party wishes to raise for the opinion of the jury. This was fully 
explained in Boileau v. liMtlm (4), where this question underwent 
much consideration. This evidence was admissible simply on the 
ground that it went in explanation of the plea. Upon this point, 
therefore, there ought to be no rule. 

Alderson, B., and Martin, B., concurred. 

Rule refused. 

O (1) 3 Ex. 89. (3) 6 Taunt. 228, 

(2) 2 Esp. 602. (4) 76 E, E. 720 (2 Ex. 665). 
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MEEUS V. THELLUSSON. issa. 

April 26. 
(8 Ex. 638—641 ; S. C. 22 L. J. Ex. 239.) "^ 

[Pleading only.] f ^^^ ] 

BAGGE V. MAWBT(l). isss. 

(8 Ex. 641—650 ; S. C. 22 L. J. Ex. 236.) JLl 

Half-a-jear^s rent being due and in arrear from a tenant who had [ ^^M 
previously committed an act of bankruptcy, the landlord put in a distress, 
and was about to proceed with the sale of the goods seized, when, in con- 
sequence of a notice from a creditor of the tenant, stating that he was taking 
proceedings in bankruptcy against the tenant, and that he thereby warned 
the landlord not to sell, and threatened to hold him accountable if he did, 
the landlord withdrew the distress without obtaining pa3*ment of his rent. 
At that time no assignee had been appointed ; but the tenant was afterwards 
declared bankrupt, and the creditor who gave the above notice was made 
assignee. The landlord subsequently distrained a second time for the same 
rent, but the goods were sold under the direction of the assignee, and the 
proceeds of the sale were paid over to him : Held, that, as the landlord had 
abandoned the first distress without any sufficient excuse for so doing, the 
second distress was illegal, and that he could not maintain an action against 
the assignee to recover the proceeds of the goods. 

This was an appeal by the plaintiff against the decision of the 
Judge of the County Court of Norfolk, held at King's Lynn. 

The action was brought to recover the sum of 292. 9a., under the 
following particulars of demand : "To half-a-year's rent due to me 
up to Michaelmas Day, in respect of a mill, and land and premises 
at Gaywood, late in the occupation of Robert Atmore, a bankrupt, 
281. ; to cash paid rent-charge 11. 9$. ; making 291. 98." 

At the trial, it appeared that Robert Atmore, mentioned in the 
particulars, on the 5th of April, 1847, became tenant from year to 
year to Bag^e, the appellant, (the tenancy being subject to deter- 
mination at the end of any year by a six months' notice to the 
appellant,) of a mill, cottage, and about ten acres of land, at the 
yearly rent of 60/., payable on the 6th of July, the 18th of October, 
the 5th of January, and the 5th of April in each year, under a 
written agreement dated the 28rd of March, 1847. Atmore con- 
tinued in the occupation of the premises as tenant to the appellant, 
from the time of entering into the agreement till the 6th of August, 
1852, when he clandestinely ♦quitted the occupation of the premises, [ '642 ] 
and fled from England, and thereby committed an act of bank- 
ruptcy. No notice had been given to determine the tenancy. At 
the time of his departure Atmore had a servant of the name of 

(1) See Grunnell v. Welch [1905] 2 K. B. 650. 74 L. J. K. B. 925, [1906] 2 
K. B. 555, 75 L. J. K. B. 657.— J. G. P. 
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Baoos Crisp, who lived on a part of the demised premises ; and ahoat the 
Mawbt. 9th of August, 1852, the appellant, hearing of his tenant's flight, 
proceeded to the premises, where he was told by Crisp that Atmore 
had said to him that he should return shortly; upon which the 
appellant desired Crisp not to allow any one to go upon the 
premises. After this, the appellant finding that there was no 
chance of Atmore's return, caused substantial repairs to be made 
to the premises, and let them to one Frost, as tenant from year to 
year, from the 18th of October, 1852, on the condition of his giving 
them up upon any claim being made to them by Atmore, or by any 
one claiming under him. The respondent, as assignee under a 
fiat in bankruptcy, subsequently issued against Atmore, let the 
eddish of the land to Frost. All the rent was paid up to Lady Day, 
1852. The appellant, previously to the 13th of October, had paid 
the sum of 11. 9«. for the tithe rent-charge in respect of the 
premises. For the sum of 28Z., being the amount of half-a-y ear's 
rent up to the 11th of October, the appellant on the 12th of October, 
1852, distrained certain goods and chattels then being upon the 
premises, and kept possession of the distress until the 18th of 
October, when the goods and chattels distrained were advertised for 
sale, and were then about to be sold by auction. A notice in 
writing signed by the respondent was served upon the auctioneer, 
which was communicated by him to the appellant. 
The notice was as follows : 

" The Bankrupt Law Consolidation Act, 1849. 

" In the Court of Bankruptcy. 

" In the Matter of RoheH Atmore, late of Gaywood, in the 

"county of Norfolk, miller. 

[ *643 ] " Take notice, that a petition of adjudication of bankruptcy *was, 

on the 16th of October instant, filed in the Court of Bankruptcy, 

London, against the above-named Robert Atmore, by me, the 

undersigned Thomas Mawby, of Gaywood, in the county of Norfolk, 

farmer, one of the creditors of the said Bobert Atmore (the said 

Bobert Atmore having, in the month of August last, absconded 

from his creditors) ; and that it is the intention of me, the said 

Thomas Mawby, forthwith to proceed in the matter of the said 

petition. This is therefore to require you not to sell or otherwise 

dispose of the goods, chattels, and effects now being in or about the 

premises lately in the occupation of the said Bobert Atmore, at 

Gaywood aforesaid, or any of them, and which goods, chattels, and 
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effects are advertised for sale by you this day, and are now, or Baoob 

lately were, the property or in the possession of the said Robert mawby. 

Atmore. And take further notice, that, in the event of your selling 

or otherwise disposing of the said goods, chattels, and effects, or 

any portion thereof, you will be held accountable for such your 

wrongful act. 

" Dated this 18th of October, 1852, 

"Thomas Mawby, 

" Petitioning creditor." 
The appellant, in consequence of having received the above 
notice, and in pursuance thereof, and for no other reason whatever, 
gave up the possession of the goods and chattels which he had 
Bo distrained, and did not sell them ; and the arrears of rent and 
tithe-rent charge were not, in fact, paid or satisfied by the said 
distress. On the 23rd of October, 1852, Atmore was duly declared 
a bankrupt, upon a petition for adjudication of the bankruptcy, 
presented by the respondent on the 16th of October ; and on the 
10th of November following, the respondent was appointed the 
creditors' assignee of his estate and effects ; and the messenger of 
the Court of Bankruptcy took possession of the goods and chattels 
of Atmore, then being *upon the premises in question. On the [ *644 ] 
16th of November, the respondent verbally promised the appellant 
that the said arrears of rent and tithe-rent charge should be paid 
on the day after Atmore's goods and chattels should be sold. On 
the same day, the above-mentioned sums of 281. and 1{. 98. being 
still unpaid to the appellant, in order to secure the payment of 
them, the appellant again seized and distrained all the goods and 
chattels which were then on the premises, for the rent and tithe- 
rent charge so due and in arrear, of which the respondent had 
notice on the same day. On the 17th of November, the goods and 
chattels so seized and distrained by the appellant as last mentioned, 
were advertised and about to be sold by auction by the authority of 
the respondent; whereupon, and before any sale thereof, and 
whilst the appellant still had possession of the said goods and 
chattels, a notice was served upon the auctioneer that half-a-year's 
rent, up to the preceding Michaelmas, was then due and owing to 
the appellant. The auctioneer however, notwithstanding this 
notice, and by the order of the respondent, sold the whole of the 
goods and chattels, and paid over the proceeds to the respondent. 
The appellant had never received his half-year's rent, or the 
amount of the rent-charge. 
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Baoox Upon the preceding facts the appellant contended that he was 

Mawbt. entitled to judgment, upon the following grounds: 

First, that the second distress, made on the 16th of November, 
1852, was a legal distress, and available for the said arrear of rent 
to the appellant (the same being less than a year's rent) (i) ; and 
that the respondent, having caused the goods and chattels then 
distrained and in the possession of the appellant to be sold, and 
having received the proceeds of such sale after he had notice of 
[ *646 ] such second distress and of the appellant's claim for rent, *was 
legally liable to pay the appellant the amount so due to him for 
rent. 

Secondly, that the respondent was liable to pay the said sums so 
due to the appellant for rent and tithe-rent charge, by virtue of his 
promise to the appellant on the 16th of November, 1852. And 
thirdly, that, under the Bankrupt Act, the appellant was entitled 
to recover the amount. 

The Judge decided, first, that the second distress, made on the 
16th day of November, 1852, was illegal ; and that therefore the 
appellant was not entitled to recover upon the first ground. 
Secondly, that the respondent's promise of the 16th of November, 
1852, not being in writing, was not binding upon the respondent, 
and he accordingly gave judgment in the respondent's favour. 
The Judge did not notice the third point urged on behalf of the 
appellant. 

The Judge also held, that there was no eviction of Atmore by 
the appellant from the premises. 

The question for the opinion of the Court was, whether, under 
the above statement of facts, the appellant was entitled to recover 
from the respondent the said sums of 282. and 11. 9s., or either of 
them. If the Court should be of opinion that he was so entitled, 
the judgment was to be entered for the appellant accordingly ; 
otherwise the judgment of the Court below was to be affirmed. 

The appeal was argued in the present Term (May 4) by 

Worlledge for the appellant, the plaintiff in the action : 

The main question is, whether the second distress was legal. It 
is submitted that, under the circumstances set forth, it was. It 
appears that the appellant, in consequence of the notice given to 
him by the respondent, and '* for no other reason whatever," gave 
up possession of the goods first distrained. It may be conceded, 
(1) See the 12 & 13 Vict, c. 106, s. 129. 
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that where a landlord, of his own free will, and without any notice bauoe 

or request to do so by the tenant, abandons a distress, he "^cannot mawbt. 

distrain again for the same rent, and that such an abandonment [ *646 ] 

precludes him from a second distress, upon the principle, that the 

proceeding is vexatious, and harasses the tenant. But where there 

has been no abandonment of the distress, and the rent has not 

been satisfied, the landlord may distrain for the rent in arrear. 

In Lear v. Edmonds (i), which was an action for use and occupation, 

the defendant pleaded that the plaintiff took and detained as a 

distress goods of value sufficient to satisfy the same, and it was 

held that the plea was bad for not showing that the rent was 

satisfied ; and Abbott, J., said, '' If the goods had been relinquished 

at the request of the party, then the distress would not operate as 

a bar." Here the giving up of the possession of the goods was 

solely in consequence of the notice, which was equivalent to a 

request by the respondent to the landlord that he would do so. 

Lingham v. Warren (2) was decided upon the authority of Lear v. 

Edmonds. In that case a plea in bar to an avowry for rent was 

held insufficient, on the ground that it did not aver that the rent 

was satisfied by the distress. These cases were followed by Hudd 

V. Ravenor (3), where a similar plea was held bad. That was also 

an action of replevin. It is therefore submitted, that where the 

landlord, either by the false representation of or by any other 

means adopted by his tenant, gives up possession of a distress, he 

may distrain again for the same rent. 

(Pollock, G. B. : Lear v. Edmonds was an action for use and 
occupation, and the plea, which stated that a distress had been 
made for the rent claimed in the action, did not aver that the 
distress was sufficient to satisfy the rent ; and the plea was there- 
fore bad for not containing such an averment. Dallas, Ch. J., in 
Lingham v. Warren, appears to put the actions for use and 
occupation and of replevin upon the same footing.) 

Fabke, B.: In Hutchins v. Chambers (4), Lord Mansfield, Ch. J., [W7] 
appears to rest the case where a second distress is allowable upon 
the right principle. He there says, ''Now, a man who has an 
entire duty shall not split the entire sum, and distrain for part 
of it at one time, and for other part of it at another time, and so 
toties quoties for several times, for that is great oppression ; and 

(1) 18 B. R 448 (I B. & Aid. 157). (3) 23 R. R. 526 (2 Brod. & B. 662). 

(2) 2 Brod. & B. 36. (4) 1 Burr. 579. 
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Baogr that is the case of WallU v. SaviU (i), where the second distress was 
Mawbt. holden unjustifiable, because both distresses were taken for one and 
the same rent ; and it was the lessor's folly that he had not taken a 
sufficient distress at first. But if a man seizes for the whole of the 
sum that is due to him, and only mistakes the value of the goods 
seized (which may be of very uncertain, or even imaginary value, as 
pictures, &c.), there is no reason why he should not afterwards 
complete his execution by making a further seizure. . . . And if 
he does not take the value of the whole at first (out of tenderness 
and moderation, perhaps), there is no reason why he should not 
complete it by a second seizure, provided it be for the same 
sum due.") 

In the latter case of Dawaoti v. Cross (2), the Court of Common 
Pleas does not impugn the authority of LvigJiam v. Warren and 
Hudd V. Ravenor, although express reference is made to them in the 
judgment of the Court. Here the landlord did not abandon the 
distress wantonly, and without any probable cause. 

(Parks, B. : The request to give up the goods, if the notice can be 
considered in that light, was not made by the tenant but by a 
stranger; and the landlord, being frightened by an idle threat, 
abandoned the distress ; and the simple question is, can he distrain 
again ?) 

The party who makes the threat ought not to be permitted to tarn 
round in an action against him by the landlord, and to avail himself 
of it. 

(Parke, B. : The appellant has several difficulties to contend 
[ '648 ] against. Even upon the supposition *that the second distress was 
legal, has the appellant so shaped his claim as to make it applic- 
able to the present state of facts ? He could not recover as for 
money had and received — the goods were in the custody of the law, 
and the money was not his ; neither could the claim be supported 
upon the ground of a promise made by the respondent to pay the 
debt of another, as there was no note in writing to satisfy the 
Statute of Frauds. The true nature of the appellant's claim is for 
pound-breach, viz. that the respondent broke the pound which the 
appellant had made on the premises; for if the second distress 

(1) 2 Lutw. 1532. (2) 68 R E. 868 (1 0. B. 961). 
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was lawful, the auctioneer had no right to sell the goods by order baggk 
of the assignee.) Mawby. 

No objection was taken to the form of the particulars upon the trial 
of the plaint ; and if there had been, an amendment might have 
been made. 

CUasby appeared to argue for the respondent ; but the Court 
intimated that they were clearly of opinion that the second distress 
was illegal : they would, however, take time before giving judgment, 
for the purpose of considering the several authorities which had 
been cited. 

Cur. adv. vult. 

Parke, B., now said (after stating the case) : 

We areof opinion, in the first place, that if we look to the form of the 
case, the plain ti£f has not shaped the particulars of his claim as he ought 
to have done, for the claim was not for rent, nor even for money had 
and received, but in reality for pound- breach. But without resting our 
judgment upon that ground, for we are unwilling to hold the parties 
strictly to matters of form in proceedings in the county court, we 
are of opinion that, on the merits, the learned Judge decided the 
case rightly. The question is, whether the second distress, which 
was made on the 16th of November, was a lawful distress. There 
is nothing more clear than this, that a person cannot distrain twice 
for the *same rent ; for if he has had an opportunity of levying the [ '649 ] 
amount of the first distress, it is vexatious in him to levy the second, 
unless there be some legal ground for his adopting such a course, 
as, for example, in the instance put by Lord Mansfield, Ch. J., in 
the case referred to on the argument, Hutchina v. Chambers (1). If 
there has been some mistake as to the value of the goods, and the 
landlord fairly supposed the distress to be of the proper value at the 
time of levying the first distress, and he afterwards finds it to be 
insufficient, he may then distrain for the remainder ; or if the tenant 
has done anything equivalent to saying, '^ forbear to distrain now, 
and postpone your distress to some other time." In such cases the 
landlord may distrain a second time. But if there is a fair oppor- 
tunity, and there is no lawful or legal cause why he should not work 
out the payment of the rent by reason of the first distress, his duty 
is to work it out by the first distress, and he cannot distrain again. 

(1) I Burr. 679. 
B.B. — ^VOIi. XCI. 44 
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baoob The question in such case is not whether he could maintain an 
Mawbt. action for use and occupation. One of the cases cited is applicable 
to that form of proceeding, as an authority that a levy by distress is 
not a good answer to that form of action, unless it be also shown 
that the distress satisfied the rent. The principle upon which, as a 
general rule, a landlord cannot distrain twice is, that he must not 
vex his tenant by the exercise upon two occasions of this summary 
remedy. The question, therefore, in this case comes simply to this, 
whether the notice that was given by the respondent (who was 
merely the petitioning creditor, and had no other interest whatever 
in the property,) to the landlord, to desist from selling on the first 
distress, was a good cause or excuse for his abstaining from exer- 
cising the power of distress. We are all of opinion that it was not, 
and that it was a mere idle threat which he might and indeed ought 
[ *660 ] *to have disregarded. It cannot be said that the first distress was 
abandoned by the act of the tenant, for at the time the respondent 
gave the notice he had no interest whatever in the subject-matter, 
since at that time he had not been appointed assignee. We con- 
sider the notice as a mere idle threat from a stranger, who had no 
right to interfere with the distress, and that the landlord ought to 
have proceeded with that distress. If he had done so he would have 
worked out the payment of the debt, therefore he had no right to 
distrain again ; and consequently we are of opinion, that the 
learned Judge was right in deciding that the second distress was 
illegal. 

I may add, that we think that the learned Judge was also right in 
his judgment on the second point ; first, because this, being clearly 
the debt of another person, would by law require a note in writing ; 
secondly, if there had been such a note in writing, it would not have 
been suflicient, as it would not have contained a good consideration. 
We are therefore of opinion, that the appeal must be dismissed, 
and that the judgment of the county court should be affirmed with 
costs. 

Judgment affirmed, with costs. 



1853. REID AND Anothee V. GARDNER. 

May 9, 
(8 Ex. 651—654; S. 0. 22 L. J. Ex. 253; 17 Jur. 442.) 

^ ■' [Practioe under Common Law Procedure Act] 
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ELD V. VERO. 186S. 

Aiay 9. 
(8 Ex. 655-660; S. 0. 22 L. J. Ex. 276 ; 17 Jur. 737.) — - 

[Practice under the Abscondiog Debtors Act (repealed by 32 & 33 Vict. ^ *^* ^ 
c 83. 8. 20).] 



ATTENBOROUGH v. LONDOX. l^^\ 

May 6. 
(8 Ex. 661—667 ; S. C. 22 L. J. Ex. 251 ; 21 L. T. 0. S. 105.) 



A pawnbroker complies with the requisites of the Pawnbrokers Act, 
39 & 40 Geo. III. c. 99, s. 6(1), by inserting in the note or memorandum he 
delivers to the pawnor, a statement of the matters specified in that section, 
upon the information he receives from the pawnor, although such informa- 
tion be false, provided the insertion be made bond fide and in ignorance 
of its falseness. 

Debt for money lent, interest, and on accounts stated. Fleas : 
first, Never indebted ; and secondly, that the claim in the declara- 
tion was for monies lent by the plainti£f as a pawnbroker, in various 
sums, not exceeding 10«. each, and for interest allowed by the Pawn- 
brokers Act, and for such monies and interest found to be due upon 
accounts stated ; and that such monies were so lent by the plaintiff 
to the defendant, upon security of goods taken by the plaintiff as 
such pawnbroker from the defendant, by way of pawn and pledge ; 
and that each of those loans was a transaction within the Pawn- 
brokers Act, and ought to have been regulated and transacted 
according to that Act; and that the plaintiff in each of those 
transactions neglected to give to the defendant, being the person 
pawning the goods, any note or memorandum fairly and legibly 
written or printed, or in part written and in part printed, containing 
therein a description of the goods which the plaintiff had received 
in pawn, and the sum of money advanced thereon, with the day 
of the month and year on which, and the name and place of 
abode of the defendant, who was the person by whom the goods 
were pawned, and whether the defendant was a lodger or house- 
keeper, by using the letter " L " for lodger, or the letter " H " for 
housekeeper, and also the name and place of abode of the defendant, 
being the owner of the goods, according to the information of the 
defendant given to the plaintiff at the time of such pawnings. The 
plaintiff traversed this plea. 

At the trial, before Alderson, B., at the London sittings in the 
present Term, it appeared that the plaintiff was a pawnbroker, and 

(1) Bepealed by the Pawnbrokers Act, 1872. See now s. 12 of that Act.— 
J. G. P. 

44—2 
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that the defendant had been in the habit of pawning various articles 
with him prior to the month of October, 1851; and that the plaintiff 
had, upon these occasions, made the necessary inquiries of the 
defendant, *and had given the notes as required by the Pawnbrokers 
Act, 39 & 40 Geo. III. c. 99, s. 6. The present action was brought 
to recover the balance of the amount lent upon certain articles 
pawned by the defendant at various times subsequent to October. 
The articles had been sold, and credit was given for the amount. 
On the latter occasions, the plaintiff had inserted the letter " H " 
for housekeeper, as he had been accustomed to do on all the former 
occasions. On the part of the defendant it was shown that he was 
a lodger and not a housekeeper at the time these notes were given ; 
but it also appeared that the defendant, who was a foreigner, spoke 
very indistinctly, and that there was great difficult}^ in ascertaining 
what he said ; that the plaintiff had no ground for supposing that 
the defendant had ceased to be a housekeeper, and that there was 
no reason why the plaintiff should have inserted a false address in 
the notes. The learned Judge told the jury that, if they were 
satisfied that the plaintiff, acting upon the information he had 
received from the defendant, had filled up the notes in conformity 
with it, he had complied with the requisites of the 6th section of 
the Act. The jury found that he had, and returned a verdict for the 
plaintiff for the sum of 30/. 19s. 



Wordsworth now moved for a rule nisi for a new trial, on the 

ground of misdirection, and also of the verdict being against 

evidence: 

The question turns upon the true construction of the 6th section 

of the 39 & 40 Geo. III. c. 99 (l), which requires, as a condition 



(1) That section enacts, that ** every 
person who shall take by way of pawn 
or pledge of or from any person or 
persons whomsoever any goods or 
chattels, of what kind soever the same 
shall be, and whereon shall be lent 
any sum of money exceeding 5«., shall 
forthwith, and before he, she, or they 
shall or may advance or lend any 
money upon such pawn or pledge, 
enter or cause to be entered in a fair 
and regular manner in a book or books 
to be kept by him, her, or them for 
that purpose, a description of the 
goods or chattels which he, she, or 



they shall receive in pawn, pledge, or 
exchange, and also the sum of money 
to be advanced or lent thereon, with 
the day of the month and year on 
which and the name of the person or 
persons by whom such goods or 
chattels are so pawned, pledged, or 
exchanged ; and the name of the 
street and number of the house, if the 
same shall be said to be numbered 
where such person shall abide, and 
whether such person or persons is or 
are a lodger in or the keeper of such 
house, by using the letter 'L' if a 
lodger, and the letter * H ' if a 



▼Oli. XCI. 



1858. EX. 8 EX. 662—664. 



693 



precedent to the * right of the pawnbroker to recover back the 
money advanced by him upon articles pledged, that the note or 
memorandum *given by him at the time should contain a correct 
statement of the facts to be inserted, as specified by that section. 
If the statement in the note or memorandum be false, the pawn- 
broker is debarred from recovering the amount he has advanced 
upon the goods. The decision in Fergusson v. Nonnan (1) is directly 
iu the defendant's favour. 

(Martin, B. : According to the defendant's position, the pawn- 
broker would lose his money, if the party pawning the goods were, 
at the time, to give a false name, and the pawnbroker were to insert 
that name in the note required by the statute, although he had no 
reason to disbelieve the statement. The statute surely does not 
impose such a hardship upon the pawnbroker.) 

TiNDAL, Ch. J., in Fergu88on v. Norman^ in his judgment, after 
stating that contracts, upon the pledging of goods, are void, unless 
the requisites prescribed by the Act are observed, says: **It 
appears, therefore, that there are acts to be done by the pawnbroker 



houflekeeper, and also the name and 
place of abode of the owner or owners 
of such goods and chattels, according to 
the information of the persons pawn- 
ing, pledging, or exchanging the same ; 
into all which circumstances the pawn- 
broker is hereby required to inquire of 
the party pawning before any money 
ehall be lent or advanced, &c. ; and 
upon every note or memorandum 
respecting any such pledge, whereon 
shall be lent any sum exceeding IO5. 
as aforesaid, shall be fairly and legibly 
written or printed the number of the 
entry of such pledge, so entered in 
such book or books as aforesaid ; and 
eTery such person shall at the time of 
the taking of every pawn, pledge, or 
exchange whatsoever give to the 
person or persons so pawning, pledg- 
ing, or exchanging the same, a note 
or memorandum fairly and legibly 
written or printed, or in part written 
and in part printed, containing therein 
in like manner a description of the 
goods and chattels which he, she, or 
they have received in pawn, pledge, or 
exchange, and also the sum of money 
advanced thereon, with the day of the 



month and year on which and the name 
and place of abode and number of the 
house, if said to be numbered, of the 
person or persons by whom such goods 
or chattels are so pawned, pledged, or 
exchanged, and whether such person 
is a lodger or housekeeper as aforesaid, 
by using the letter * L ' if a lodger, 
and the letter * H * if a housekeeper, 
and also the name and place of abode 
of the owner or owners thereof accord- 
ing to the information aforesaid, and 
upon which said note or memorandum, 
or on the back whereof, shall be more- 
over fairly wiitten or printed the name 
and place of abode of the pawnbroker 
giving the same ; which said note or 
memorandum the party or parties 
pawning, pledging, or exchanging the 
said goods or chattels shall, and he, 
she, or they is and are hereby required 
to, accept and take in all cases, and 
the pawnbroker shall not receive and 
retain such pledge unless the party 
pledging or offering to pledge the 
same shall accept and take such note 
or memorandum," &c. 

(1) 50 B. R 613 (d Biug. N. C. 76). 
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before and at the time of entering into the contract ; and it is quite 
evident that the statute was passed, not only for the purpose of 
protecting the numerous parties who borrow money on small 
pledges, hut also the public, against frauds committed on third 
persons, the real owners of the goods, by pledging their property 
without their consent ; for the pawnbroker's entries would facilitate 
the detection of any fraud or robberies so committed." 

(Pollock, G. B. : That case merely decides that the description of 
the residence of the party by whom the goods are pawned is not 
sufficient, where it appears that the place, inserted as the residence, 
is large and contains streets and houses, and where the name of 
the street and the number of the house are omitted. In the case 
referred to, the description of the residence was merely " Pimlico," 
which, according to the requisites of the 6th section, was clearly 
insufficient, for it appears by the facts of that *case ^' that Pimlico 
embraces a district about four miles round. It is very populous, 
and contains many streets, houses, places, courts, and squares." 

Aldbrson, B. : The Act merely requires that the pawnbroker 
should put down the address, &c. according to the information he 
receives from the party, but he is not bound by the truth of it.) 

It would seem from that case that the ofitis of ascertaining the 
true state of the facts to be entered in his books and in the note 
given, is cast upon the pawnbroker, as otherwise the statute would 
be of little practical benefit to ^the public. The question for the 
opinion of the Court there was, whether the plaintiffs were entitled 
to recover by reason of the misdescription. 

Pollock, C. B. : 

There will be no rule in this case, as we are all clearly of opinion 
that where the pawnbroker, to whom the goods are offered in 
pledge, acts upon the information which he has received from the 
party who has pawned goods with him on former occasions, and 
having no reason to believe that any change has taken place with 
respect to any of the various matters of inquiry, inserts that 
information in tlie note or memorandum delivered to the party, he 
thereby complies with the requisites of this section of the statute. 
In the present case the question was distinctly put to the jury 
whether the plaintiff had acted upon the information which he had 
so received from the defendant, and the jury found that he had. 
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The direction was right, and the jury, upon the evidence, were 
jttsiifled in their finding. 

Pabkb, B. : 

I am of the same opinion. It was left to the jury to say whether 
the plainti£f, in the description contained in the note or memoran* 
dam delivered by him to the defendant, had acted upon the infer* 
mation he had received from the defendant, and the jury found 
that he bad. Now, according to the express language of this 
section, *the pawnbroker is merely required to deliver the note or 
memorandum containing the matters mentioned in the section, 
" according to the information aforesaid," that is ** according to the 
information of the persons pawning, pledging, or exchanging" the 
goods. There was conflicting evidence as to the statements made 
by the defendant at the time; but the jury have found that the 
plaintiff filled up the document delivered in pursuance of the 
information he received from the defendant; and there is no 
ground for supposing that he had put them down falsely. I think, 
therefore, that the defendant has no right to complain that the 
verdict is not supported by the evidence. The case of Fergusgon v. 
Norman, upon which so much reliance has been placed, when 
examined, will be found not to be rested upon the doctrine for 
which the defendant's counsel has contended. In that case, the 
pledge was held to be void, upon the ground that the requisites 
had not been properly observed in the description of the pawnor as 
a lodger or housekeeper, or in the description of his place of abode 
It was not sufficient to state that the party resided at '' Pimlico," 
that being a large place, containing many streets and houses. 
The pawnbroker there ought to have asked the party in what part 
of Pimlico he resided, and by not having done so, he failed to 
comply with the requisites of the statute. But where the pawn- 
broker acts upon the account of the party pledging the goods, 
unless, perhaps, he knows that account to be a false one, he 
complies with the statute. It would be a monstrous proposition, 
to say that a pawnbroker is subject either to the loss of the money 
he advances upon the pledge, or of the pledge by reason of the 
false information which he has received, the truth of which he may 
have no means of ascertaining, and especially when it is remem- 
bered that the parties who are wont to pawn articles *are frequently 
perfect strangers to the pawnbrokers; and, moreover, that 
property is seldom pledged at all except under the pressure of 
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AiTEN. extreme penury and misery. The requirements of the statute are 
^^ not of that stringent character which the defendant's counsel seeks 

London. Jq attribute to them. 

Alderson, B., concurred. 

Martin, B.: 

I am entirely of the same opinion. The case of Fergusson v. 

Norman does not support the proposition, that, in a case where the 

party pawning the goods gives a false name to the pawnbroker, 

which the latter, in ignorance of the truth, inserts in the note or 

memorandum, the transaction is illegal, and the pawnbroker 

cannot recover back the money he has advanced upon the goods ; 

and, moreover, that he may be sued by the owner of the property 

and be compelled to restore it. I should be extremely sorry if such 

were the state of the law, but there is no authority for saying that 

such is the case. 

Rule refused. 



1853. SPENCE V. HEALEY. 

Aprtljl, ^g jj^ 668—670 ; S. C. sub nom. Healey v. Spence, 22 L. J. Ex. 249.) 

[ ^^^ ] A covenant for payment of a sum certain, although the payment does 

not accrue until after notice given, cannot be discharged by parol before 
breach (1). 

The declaration stated that one John Edward Spicer, by deed, 
covenanted with the plaintiff, that, upon the expiration of six 
calendar months after the said J. £. Spicer received notice in 
writing from the plaintiff requiring the said J. E. Spicer so to do, 
such six calendar months to be computed from the service of the 
said notice, he the said J. E. Spicer would repay to the plaintiff a 
certain sum of 1,500{. ; and the defendant, by the said deed, also 
covenanted with the plaintiff, that, upon the expiration of six 
calendar months after the said J. E. Spicer and the defendant 
received a notice in writing as aforesaid from the plaintiff requiring 
the repayment of the said 1,500Z. as aforesaid, he the said J. E, 
Spicer or the defendant would pay to the plaintiff the sum of 
1,000Z., parcel of the said 1,500Z. ; and the plaintiff avers that the 
said J. E. Spicer and the defendant have respectively received 
notice in writing from the plaintiff requiring the said J. E. Spicer 

(1) But as to equitable relief, see Steeds v. Steeds (1889) 22 Q. B. D. 537, 
58 L. J. Q. B. a02.— J. a. P. 
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to repay to the plaintiff the said sum of 1,5002. ; and, although six spencb 
calendar months, computed from the service of the said notice, healky. 
according to the said deed have elapsed before action brought, yet 
neither the said J. E. Spicer nor the defendant have paid the said 
1,000Z. according to the said covenant ; and although the plaintiff 
has been satisfied 800/., parcel thereof, the residue remains 
unpaid. 

The defendant pleaded, secondly, that before action and before 
any breach of the said covenant, he satisfied and discharged the 
plaintiff's claim by delivering to him goods, machinery, fixtures 
and chattels. 

Demurrer, and joinder. 

H«^A JTiTZ, in support of the demurrer : 
The plea *affords no answer to the action. It is a well-known [ •669 ] 
principle, that satisfaction and discharge before breach by parol 
cannot be set up as an answer to an action for the breach of a 
covenant under seal. Upon this point there are numerous 
authorities. In the recent case of The Mayor of Berwick v. 
Osteoid (]), the point was in fact abandoned. 

(Parke, B. : I have noted on the back of my paper book eight 
several authorities upon this point (2).) 

Brewer^ contra : 

The present case is distinguishable from that lately decided in 
the Court of Queen's Bench. This is not an absolute covenant for 
the payment of a sum of money, but a covenant for the payment 
upon a contingency, in which case it would seem that a plea of an 
accord, executed before the contingency happened, is good : Com. 
Dig. " Accord," (A. I.), Neale v. Sheffield (8). And in Blake's case (4), 
it is laid down, that " there is a difference when a duty accrues by 
the deed in certainty, tempore confectionis scripti, as by covenant, 
bill, or bond to pay a sum of money, there this certain duty takes 
its essence and operation originally and solely by the writing ; and 
therefore it ought to be avoided by a matter of as high a nature, 
although the duty be merely in the personalty. But when no 

(1) 1 £. & B. 295. V. Waghom, 10 E. B. 558 (1 Taunt 

(2) Bac. Abr. "Accord and Satis- 428); Covill v. Ge/er//, 2 Eoll. Rep. 
faction" (A); Snow v. Franklin, 1 96; Mayor of Berwick v. Oswald^ 1 
Liutw. 358 ; Blake's case, 6 Co. Bep. E. & B. 295. 

44 b ; Aldfii v. Blagwy Cro. Jac. 99 ; (3) Cro. Jac. 254. 

JfriMle V. bheffiddy Cro. Jac. 254 ; Kayt (4) 6 Co. Rep. 44 a. 
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spkncb certain duty accrues by the deed, but a wrong or default sabseqaent 
Healst. together with the deed gives an action to recover damages, which 

are only in the personalty, for such wrong or default, accord with 

satisfaction is a good plea." The plea, therefore, may be supported 
[ ^670 ] upon the principle there expounded, as setting *forth an accord 

and satisfaction before breach to a covenant for a pajnnent upon a 

contingency. 

Hill, in reply : 

An obligation to pay a sum certain, although a notice be required, 
cannot be got rid of by parol. The cases cited are precisely in 
point. 

Farkb, B. : 

The plea is bad. Wherever damages only are sought to be 
recovered, such a plea affords a good answer to the action; but 
where the covenant is for the payment of a sum certain, the 
covenantee has a right to object that the discharge is not by 
deed. 

Martin, B. : 

I am sorry that I am compelled to agree in holding that the plea 
is bad. It is difficult to see the correctness of the reasons upon 
which the rule is founded. 

Pollock, C. B., and Platt, B., concurred. 

Judgment for the plaintiff. 

1853. BODDINGTON and Others v. DE MELFONT. 

^^' (8 Ex. 671—675 ; S. 0. 22 L. J. Ex. 245.) 

[ ®7^ ] [Obsolete practice.] 



1853. JOSEPH HUNT V. BISHOP. 

AprUl^. (8 Ex. 675-680 ; S. C. 22 L. J. Ex. 337 ; 21 L. T. 0. S. 92.) 

[ 675 ] 3y indenture of the 3l8t of May, 1852, E. H. demised to the defendant, 

for ninety-nine years, a piece of land and four unfinished dwelling- 
houses ; and the defendant covenanted, that he would, on or before the 25th 
of June, 1852, finish the dwelling-houses '* under the direction, and to the 
satisfaction of the surveyor of E. H. : " Provided that, if default should be 
made, it should be lawful for £. H. ''into the demised premises, or any 
part thereof in the name of the whole, and repossess, retain, and enjoy the 
same as of his former estate." By indenture of the 30th of July, 1852, 
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between £. H. of the one part, and the plaintiff of the other part, after Hunt 
reciting an indenture of lease of the 18th of Pebruary, 1852, whereby S. W. r. 

demised to E. II. certain laud (including the land in question) for ninety- Bishop. 
nine years, and that E. H. had made underleases, E. H. assigned to the 
plaintiff the said leasehold premises, " and all the estate, right, title, and 
interest of him the said E. IL in, to, or out of the said premises," for the 
residue of the term of yeara granted by the aforesaid indenture of lease ; 
subject, nevertheless, to the underleases thereinbefore referred to. The 
defendant did not complete the houses at the stipulated time ; whereupon 
the plaintiff brought an action of ejectment against him. No surveyor had 
been appointed : Held, first, that the appointment of a surveyor was a 
condition precedent to the performance of the defendant's covenant to 
complete the houses. 

Secondly — That a right of entry for condition broken is not assignable 
under the Beal Property Act, 1845 (8 & 9 Vict. c. 106), s. 6. 

SembU — That there was a sufficient power of re-entry ; also, that the 
assignment operated as a waiver of any forfeiture. 

Ejectment under the Common Law Procedure Act (16 & 16 
Yict. c. 76), to recover possession of certain land and buildings. 
The writ was in the form prescribed by Schedule (A), No. 18, of the 
above statute. 

The defendant appeared by attorney to the writ, and defended for 
the whole of the land and premises therein mentioned. 

At the trial, before Alderson, B., at the last Hertford Spring 
Assizes, the following facts appeared : By indenture of the Slst of 
May, 1852, between Edward Hunt of the one part, and J. Bishop 
(the defendant) of the other part, Edward Hunt demised to J. Bishop 
a piece of land, situate at Waltham Lane, in the parish of Gheshunt, 
in the county of Hertford, together with four dwelling-houses *then [ *676 ] 
in course of erection thereon: Habendum from the 24th of June, 

1851, for the term of ninety-nine years, at certain rents. The 
lease contained {inter alia) the following stipulations : And the said 
J. Bishop doth hereby covenant with the said E. Hunt, that he the 
said J. Bishop ** shall and will, on or before the 25th day of June, 

1852, at his own costs, &c., complete and finish, in a good and 
workmanlike manner, fit for habitation, the said four messuages or 
dwelling-houses now erecting or building by him the said J. Bishop 
upon the said piece or parcel of ground hereby demised, under the 
direction and to the satisfaction of the surveyor of the said E. Hunt, 
his executors &c. or assigns, and in all things conformable to the 
agreement in that behalf, dated the 29th of September, 1851, and 
made between the said E. Hunt of the one part, and the said 
J. Bishop of the other part : " Provided always, that, ** if default 
shall be made in performance of any of the covenants herein 
contained on the part of the said J. Bishop, it shall be lawful for 
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Hunt the said E. Hunt, his executors &c. or assigns, into the demised 
Bishop. premises or any part thereof in the name of the whole (l), and 
repossess, retain, and enjoy the same as of Iiis former estate, this 
indenture or anything herein contained to the contrary notwith- 
standing.'* By indenture, made the 80th of July, 1852, between 
E. Hunt of the one part, and Joseph Hunt (the plaintiff) of the 
other part, reciting {inter alia), that, by an indenture of lease, 
dated the 18th of February, 1852, and made between S. Walters 
of the first part, the said Joseph Hunt of the second part, and the 
said E. Hunt of the third part, for the considerations therein 
mentioned, S. Walters, at the request of J. Hunt, (Hd demise, and 
J. Hunt did grant and demise unto E. Hunt all that piece or parcel 
of freehold land or ground, situate on the north side of Waltham 
[ •677 ] Lane, in the parish *of Cheshunt, in the county of Hertford, for 
ninety -nine years from the 29th of September, 1851 : Also reciting, 
that, since the granting of the aforesaid indenture of lease, E. Hunt 
had entered into several agreements and under-leases affecting the 
said leasehold premises, the particulars of which are known to the 
said J. Hunt : It was witnessed, that E. Hunt, for the considerations 
therein mentioned, did '* bargain, sell, assign, transfer, and set over 
unto the said J. Hunt all and singular the aforesaid leasehold 
premises, with their appurtenances, and all the estate, right, title, 
and interest of him the said E. Hunt, in, to, or out of the said 
premises, and every part thereof : To have and to hold the said 
premises hereby assigned, and every part thereof, for the residue 
of the term of years granted by the aforesaid indenture of lease, 
and all other the estate and interest of the said E. Hunt therein or 
thereout ; subject, nevertheless, to the agreements and underleases 
hereinbefore referred to.'' The defendant did not complete the 
houses at the stipulated time ; and for that breach of covenant this 
action of ejectment was brought. No surveyor had been appointed, 
either by E. Hunt or J. Hunt. 

It was submitted, on the part of the defendant, that the plaintiff 
could not recover, on the grounds, first, that the appointment of a 
surveyor was a condition precedent to the defendant's performance 
of the covenant to complete the buildings ; secondly, that the lease 
contained no power of re-entry ; thirdly, that the forfeiture (if any) 
was waived by the assignment; and fourthly, that the right of 
entry was not assignable. The learned Judge directed a nonsuit, 
reserving leave to the plaintiff to move to enter a' verdict for him. 

(1) Sic. 
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Montagu Chambers now moved accordingly : Hunt 

Firfit, the covenant was broken by the non-completion of the Bishop. 
honses on the 25th of June, 1852. The appointment of a surveyor 
♦was not a condition precedent to the defendant's performance of [ •678 ] 
the covenant. There is an absolute and independent covenant to 
complete the houses on a given day, and, in addition, to complete 
them to the satisfaction of the lessor's surveyor. The case of 
Coomhe v. Greene (i), which is relied on by the other side, is 
distinguishable, for there the covenant was to spend a certain sum 
of money in improvements of the premises under the direction of a 
surveyor, and consequently, until a surveyor was appointed, no 
directions could be given as to how the money was to be expended. 
This case resembles Cannock v. Jones (2), where an agreement to 
leave certain works to the superintendence to two perscms was held 
not to be a condition precedent to or concurrent with a covenant to do 
the work. Secondly, the lease contains a suflScient power of re-entry. 
The term '* repossess " is enough for that purpose, although the 
word " re-enter " is omitted. Thirdly, the assignment was no waiver 
of the forfeiture. The mention of underleases in the assignment 
is not conclusive to show that the lessor intended to recognise this 
lease as a valid lease. He might have had no knowledge at the 
time that a forfeiture had occurred. 

(Platt, B. : He assigns the premises subject to the underleases.) 

It is not like the acceptance of rent, or other act which indicates an 
intention to treat the lease as subsisting. Fourthly, the right of 
entry for condition broken was assignable. The 8 & 9 Vict. c. 106, 
8. 5, enacts : ** That, after the 1st of October, 1845, a contingent, an 
executory, and a future interest, and a possibility coupled with an 
interest, in any tenements or hereditaments, of any tenure, whether 
the object of the gift or limitation of such interest or possibility be 
or be not ascertained, also a right of entry, whether immediate or 
future, and whether vested or contingent, into or upon any 
tenements or hereditaments in England of any tenure, may be 
disposed of by deed," &c. *The meaning of the term ** right of [ •679 ] 
entry " will appear by reference to the 7 & 8 Vict. c. 76, which was 
repealed by the 8 & 9 Vict. c. 106. The 5th section of the 
7 & 8 Vict. c. 76, enacted : " That any person may convey, assign, 
or charge by any deed any such contingent or executory interest, right 
of entry for condition broken, or other future estate or interest as 
(I) 63 R. E. 661 (11 M. & W. 480). (2) 77 E. E. 618 (3 Ex. 233). 
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HuxT he shall be entitled to, or presamptively entitled to, in any freehold, 
Bishop. copyhold, or leasehold land," &c. This was a vested right of entry, 
which passed by the assignment. 

Cur. €tdv. wit. 
Pollock, G. B., now said : 

This was a case tried before my brother Alderson, in which the 
assignee of a reversion sought to obtain possession of land leased 
by his assignor, on the ground of a breach of covenant. We are 
all clearly of opinion that there ought to be no rule. The plaintiff, 
who brought this action of ejectment under the Common Law 
Procedure Act, had obtained the assignment after the alleged 
breach of covenant ; and Mr. Chambera urged, that he was entitled 
to recover, since a right of entry for condition broken was assignable 
by the 8 & 9 Vict. c. 106, s. 6; and he also referred to the 
7 & 8 Vict. c. 76. The lease has, in reality, no clause of re-entry. 
The proviso is, that if the buildings shall not be completed on a 
certain day ''it shall be lawful for the lessor into the demised 
premises, or any part thereof in the name of the whole, and 
repossess." Possibly the word "re-enter" was intended to be 
inserted, but by some clerical error was omitted. If that had been 
the only objection, we should not perhaps have thought it sufficient 
to prevent the right of re-entry being exercised by the proper 
party ; but the proviso relates to the performance of a covenant, by 
which certain buildings were to be completed " under the direction 
and to the satisfaction of the lessor's surveyor." In point of fact, 
[•680] no surveyor was appointed, and therefore no direction could 'be 
given or satisfaction expressed. We think, therefore, that there 
was no breach of the condition. But, assuming that the condition 
was broken by the non-completion of the buildings at the time 
appointed, the assignment to the present claimant was not until 
after that period, and the deed of assignment expressly conveys the 
property subject to underleases. Bui; then it was said, that the 
assignment was no waiver of the forfeiture, because the assignor did 
not know of it. We very much doubt, whether, on that ground, it 
would be competent to the assignee to take advantage of the 
forfeiture. At all events, we think that the 8 & 9 Vict. c. 106, does 
not relate to a right to repossess or re-enter for a condition broken, 
but only to an original right where there has been a disseisin, or 
where the party has a right to recover lands, and his right of entry 
and nothing but that remains. For these reasons we think that 
there ought to be no rule. ^^ refiued. 
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EENEAUX V. TEAKLE(l). ibsa. 

(8 Ex. 680—683 ; 8. C. 22 L. J. Ex. 241 ; 17 Jur. 351.) AprUJS. 

A huBband Hying with his wife, and who makes her a sufficient allowance I ^^^ ] 
for dress, is not liable for dresses supplied to her without his knowledge ; 
and the fact of the wife having, within a particular period, purchased 
yarioua articles of drees of different tiudesmen, is admissible in evidence to 
rebut the presumption, arising from cohabitation, of an implied authority 
to contract for necessary clothing. 

Action for goods sold and delivered, &c. 

Plea, as to lOL, parcel &c., payment into Court, and as to the 
residue *• Never indebted." 

At the trial, before Piatt, B., at the Middlesex sittings in last 
Hilary Term, it appeared that the action was brought by the 
plaintiff to recover the sum of 88Z. for various articles of dress 
supplied by his wife, a milliner, to the defendant's wife, during a 
period of fourteen months. The plaintiff had an annual income of 
about 870Z. a year. His wife and two children resided in the same 
house with him, and he allowed his wife 80{. a year for her dress. 
The articles *in question, some of which were of an expensive [ *^^^ 1 
description, were supplied to the defendant's wife without his 
authority or knowledge ; and it did not appear that he was aware 
that his wife wore them, since she was in the habit of putting them 
on in his absence from liome, and of wearing plainer clothes when 
he returned. The defendant's counsel proposed to prove that the 
defendant's wife, without his consent or knowledge, had procured 
other articles of dress from different tradesmen, within the same 
period, to the amount of 150{. The learned Judge rejected this 
evidence, and left it to the jury to say, whether the articles in 
question were suitable to the station in life of the defendant's wife ; 
and they found a verdict for the plaintiff for 802. is. 9d. 

James in the same Term obtained a rule nisi for a new trial, 
on the ground of misdirection, and also of the improper rejection 
of the above evidence. 

Bretver now showed cause : 
1^ First, the question was properly left to the jury. A wife, who is 

living with her husband, has an implied authority to pledge his ** 

credit for articles suitable to her station. 

(Mabtin, B. : That is only a presumption arising from 

(1) See Debenham ▼. Mellon (1880) 6 App. Gas. 24, 50 L. J. Q. B. 155.— 
J. G. P. 



704 1858. EX. 8 EX, 681—682. [r.r. 

bbnkauz cohabitation, and may be rebutted. The qaestion is one of 
Tkakle. agency. If a husband tells his wife that he will not permit her 

to have a particular kind of dress, she cannot bind him by 

ordering it.) 

The law is thus stated by Lord Ellenbobouoh in Waithman v. 
Wakefield (i) : ** Where a husband is living in the same house with 
his wife, he is liable to any extent for goods which he may permit 
her to receive there ; she is considered as his agent, and the law 
implies a promise on his part to pay the value. If they are not 
cohabiting, then he is in general only liable for such necessaries as 
[ •682 ] from his station *in life it is his duty to supply her/' 

(Pollock, C. B. : A wife is not in a different situation from any 
other person in the establishment. If a servant goes to a shop, 
and orders goods in the name of his master, the tradesman is bound 
to inquire before be gives credit. If he does not, and it turns out 
that the order was without authority, the tradesman cannot sue 
the master. The apparent result of the authorities is, that, if a 
tradesman trusts a married woman, he must take his chance of 
payment.) 

Here there was evidence that the defendant adopted the act of his 
wife, for the goods were delivered at his house, and he did not 
return them. 

(Martin, B. : Assuming that the wife had prima facie an authority 
to order these articles, if her husband supplied her with sufficient 
dress, her authority to bind him was at an end.) 

Secondly, the evidence that the defendant's wife had ordered other 
articles of dress from different tradesmen was properly rejected. 
Those were transactions with third parties, of which the plaintiff 
had no knowledge. 

(Pollock, C. B. : The evidence was admissible for the purpose 
of showing that the wife was already sufficiently provided with 
clothes, and therefore there could be no necessity for ordering the 
goods in question, or any implied authority from her husband to 
order them.) 

Gray, in support of the rule : 
The evidence was admissible. If not, this consequence would 

(1) 10 R. R. 654 (I Camp. 120). 
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follow, that a wife might obtain numerous articles of dress from Kbneaux 

different tradesmen, and her husband be liable to be sued by each, tra^ki.e. 

when in fact the goods supplied by one were all that were necessary 

and suitable to her condition. Here the defendant's wife had no 

authority whatever to pledge his credit. The fallacy consists in 

not adverting to the distinction between the cases, where a wife is 

living with her husband, and where she is living apart. In the 

former case, cohabitation raises a presumption of the husband's 

•assent to his wife's contract for necessaries ; but that may be [ •683 ] 

rebutted, by showing that the husband has sufficiently provided 

her with them. In Montague v. Benedict (l), Holroyd, J., says, 

" Undoubtedly the husband is liable for necessaries provided for 

his wife, where he neglects to provide them himself. If, however, 

there be no necessity for the articles provided, the tradesman will 

not be entitled to recover their value, unless he can show an express 

or implied assent of the husband to the contract made by the wife. 

Where a tradesman takes no pains to ascertain whether the 

necessity exists or not, he supplies the articles at his own peril ; 

and if it turn out that the necessity does not exist, the husband is 

not responsible for what may be furnished to his wife without his 

knowledge." (He was then stopped by the Court.) 

Pollock, G. B. (2) : 

We are all of opinion that the rule ought to be absolute for a 

new trial. 

_ Rule absolute. 

HUMPHREYS v. JENKINSON. i85h. 

(8 Ex. 684—688 ; S. C. 22 L. J. Ex. 250.) April27. 

[Enrolment of annuity deed under 53 Geo. III. c. 141 (repealed).] F ^^^ ] 



HALDANE v. JOHNSON. i85h. 

(8 Ex. 689—696 ; 8. C. 22 L, J. Ex. 264 ; 17 Jur. 937.) ^f^'fjj^ f/ 

It is no answer to an action on a covenant for rent (no particular place for "^ 

payment being mentioned in the deed) that the defendant was on the premises \ ^^^ J 
demised for half an hour before, and continued there to, the setting of the 
sun, being a sufficient time before sunset to allow of the countiug of the 
money for the rent ; and that he was, during that time, ready and willing 

(1) 3 B. 4 C. 631. (2) Pollock, C. B., Platt, B.. and 

Mabtix.. B. 

B.B. — VOL. XCI. ^5 
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Haldanb to pay the rent, if the plaintiff had been minded to take and aooept it, but 

r. that neither the plaintiff nor any person on his behalf came to reoeiye it ; 

Johnson. ^^^ y^^ from thence hitherto the defendant has been and is ready and 

willing to pay the same— concluding by payment of the amount into Court 

Thb declaration stated that the plaintiff, by deed, let to the 
defendant a house and premises, No. 18, &c., to hold for fourteen 
years from the 25th of December, 1846, at the yearly rent of 
105{., payable by four equal quarterly payments, upon the 25th of 
March, the 24th of June, the 29th of September, and the 25th of 
December ; and that the defendant, by the said deed, covenanted 
with the plaintiff that he would pay to the plaintiff the said rent at 
the said respective days and times and in manner aforesaid, but 
the defendant hath broken his said covenant in this, that, although 
during the said term, to wit, on the 25th of December, a.d. 1852, 
rent for one quarter of a year of the said term, ending on the day 
and year last aforesaid, became due and payable, yet the defendant 
did not pay the same when it became due, or at any time afterwards, 
and the plaintiff claims 50{. 

Plea : That upon Christmas Day, 1852, being the quarter-day on 
which, &c., the defendant was at and upon the said demised house 
and premises for the space of one half hour before the setting of 
the sun on the said day, the same being a sufficient time before 
sunset to allow of the counting before sunset of the money herein- 
after mentioned, and continued there from the said time until, at, 
and after the setting of the sun on the said day, he being, during 
all the time last aforesaid, ready and willing to pay the sum of 
262. 58., being the amount of the said rent in respect of the said 
demised house and premises, so then due and payable from the 
defendant to the plaintiff as aforesaid, if the plaintiff had been 
minded to take and accept the same ; but neither the plaintiff, nor 
any other person on his behalf, came there or was ready there to 
[ *^90 ] receive the *same ; and that from the said Christmas Day hitherto the 
defendant has been and still is ready and willing to pay to the 
plaintiff the said sum of 26/. 5«., and he now brings the same into 
Court, &c. 

Demurrer, and joinder. 

The demurrer was argued in the present Term (April 25) by 

Willes, in support of the demurrer : 

The plea affords no answer to the plaintiff's claim. It appears 
to have been taken from the form given in 8 Chitty on Pleading, 
7th edit., vol. 3, p. 285. This plea, however, omits a material 
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allegation to be found in that form, viz. that the defendant offered Haldank 
to pay the rent. Upon this ground alone, the plea cannot be johnson. 
supported. (He was then stopped by the Court.) 

Montague Smith, contra : 

It could hardly be disputed that this plea would be a good answer 
to an action of debt for the rent. This is not a covenant for the 
payment of a sum of money in gross, but a covenant for the pay- 
ment of rent reserved. In Bac. Abr. " Conditions " (P.) 4, it is laid 
down, that '' rent reserved payable yearly is to be paid on the land; 
so, if a man leases, rendering rent, and the lessee binds himself in 
20/. to perform the covenants, this does not alter the place of pay- 
ment of the rent, for it may be tendered on the land without 
seeking the obligee." It appears from Johnson v. Clat/ (i), that on 
a bare covenant for the payment of money, the defendant may plead 
a tender; and although the present plea does not amount to a 
tender, yet it sets up the readiness and willingness of the defen- 
dant to perform his part of the contract by having the money 
ready to be paid to *the plaintiff at the place where he has agreed [ *69] ] 
to pay it. 

{Willes referred to Poole v. Tumbridge (2), as overruling 
Johnson v. Clay.) 

The present claim may be considered as in the nature of an action 
of debt. 

(Pabkb, B. : It is founded on the covenant. The defendant must 
go the length of contending that the landlord, in order to obtain his 
rent, is under the obligation of going upon the land for it.) 

If the landlord does not go or send for it, he has to blame himself 
for his loss. 

(Martin, B. : There is a passage in Sheppard*s Touchstone, 
p. 878, which seems to be in the defendant's favour. It is there 
said, " when the thing the party is bound by the condition to do is 
local, he is not bound to go any further or to any other place, but 
to the place itself; and therefore, if the condition he to make a 
feoffment of a piece of land, the party that is bound to do it, is not 
bound to go to any other place but to the piece of land to do it: and 
if a man make a feoffment in fee, or lease for life or years of land, 
(1) 7 Taunt. 486. (2) 46 R. R. 579 (2 M. & W. 223). 

45—2 
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Haldanb rendering rent generally, and gives an obligation with condition for 
joHKBON. Uie payment of the rent, the feoffee or lessee is not bound to go to 

any place from the land to seek the feoffor or lessor to pay him 

this rent." 

(Parks, B. : My impression is, that the authorities which appear 
to favour the necessity of the landlord's going upon the land, are 
applicable only to cases of forfeiture and distress.) 

The present question is discussed by Baylbt, J., in his judgment in 
Rime V. Voting (1) where he says, that "rent is reserved in some 
cases generally, and then the proper place for the payment, 
the place appointed by law, is the land out of which it issues." 

IVilleSj in reply : 

The obligation imposed upon the tenant by his covenant does not 
involve the necessity of the payment being made upon the land. It 
[*6P2] is a personal duty *which the tenant has cast upon himself by 
his covenant, and it is immaterial whether or not he has the 
land, for that is not a matter which affects his liability upon the 
covenant. He is bound to seek out the covenantee and to pay him 
the amount on the day agreed upon. There is nothing which 
makes the rent payable upon the land: Brook, Abr., "Tender 
and Befusal," pi. 20. No authority can be found for saying that 
such a plea is good to an action on a covenant. The plea is 
therefore bad for this reason. It is also insufficient by reason of 
the omission of the " ohtvliV This plea would be satisfied by the 
tenant having had the money securely locked up in his desk whilst 
he was enjoying the festivities of the season. Bayley, J., in Rowe 
V. Young, after referring to KidweUy v. Brand (2), and Buskin v. 
Edwards (s), says, " The inference, then, to be fairly drawn from 
the case in Plowden, corrected as it is by the case in Croke Eliza- 
beth, is this, that if a sum in gross be made payable at a certain 
time and place, and the sum is properly a debt from the person who 
is to pay it, it is his duty to attend at the time and place and offer 
it, but it is not the duty of the person who is to receive it to demand 
it ; and yet the offer is essential to protect him, not against payment 
of the sum itself (which, as being due, ought to be paid) but 
against damages." In the following cases, pleas which omitted the 

(1) 2 Brod. & B. 234. (3) Cro. Eliz. 416, 686. 

(2) Plowd. 69. 
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averment of a tender by the defendant have been held bad : Home Haldanb 
V. Lewin (l), Cole v. Walton (2) ; and the same principle is involved in johnbok. 
the decision in Tinckler v. Prentice (a). 

(Af. Smith referred to Crouch v. FastolfeiA.)^ which was an 
action of debt for rent npon a lease for years, and a plea similar to the 
present, omitting the allegation of a tender upon the day for the 
payment of the rent, was held good on demurrer.) 

The weight of authority is against the sufficiency of the plea. [ ^^^ ] 

Cur. adv. vult. 

The judgment of the Court was now delivered by 

Martin, B. : 

This was a demurrer to a plea. The declaration alleged that the 
plaintiff, by deed, let to the defendant a house, at the rent of 105/., 
payable quarterly on the usual quarter days, and that the defendant 
covenanted with the plaintiff that he would pay him the said rent 
at the said respective days and times, and in manner aforesaid ; 
but that the defendant broke his covenant in this, that he did 
not pay the quarter's rent which fell due on the 25th of December, 
1852. 

The defendant pleaded that, upon the 25th of December, 1852, he 
was in the house demised for half an hour before the setting of the 
sun, being a sufficient time before sunset to allow of the counting of 
the money for the rent, and from thence until sunset, and during 
all that time was ready and willing to pay the rent if the plaintiff 
had l)een minded to take and accept it, but that neither the plaintiff 
nor any person on his behalf, came to receive it ; and that from 
thence hitherto he was ready and willing to pay it, and he 
brought the amount into Court ready to be paid to the plaintiff. 

To this plea there was a demurrer. 

The case was argued l>efor6 us a few days ago by Mr. Willes on 
behalf of the plaintiff, and Mr. Montatjue Smith on behalf of the 
defendant; and we are of opinion that the plea is had. 

Several authorities were cited hy the learned counsel for the 
defendant, but none of them support the position which it was 
necessary to establish in order to maintain the plea, viz. that 

(1) 1 Ld. Bay. 639. (3) 13 R. R. 684 (4 Tauut. a4»). 

(2) 3 liev. 103. (4) Sir T. Ray. 418. 
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Haldakb where a lessee covenants to pay rent (no particular place for pay- 

joiiNsoK. zuent being mentioned in the deed), ^the readiness of the lessee to 

[ *694 ] pay on the day on the premises demised, is either a performance of 

the covenant, or an answer to an action upon it, until demand and 

refusal of payment be made. 

Several passages were cited from Coke Littleton, beginning at 
page 200. They all, however, had reference to conditions. There 
is no doubt that, at common law, in order to entitle a lessor to 
re-enter, and avoid the estate for forfeiture by breach of a condition 
for the payment of rent, it is incumbent upon the lessor to demand 
the rent upon the land on the day when it becomes due, a sufficient 
time before sunset to enable the payment to be made. This is dis- 
tinctly laid down in Coke Litt. 201 b, and the statute 6 Geo. IV. 
c. 28 (re-enacted by the late Common Law Procedure Act), is 
founded upon the ground that such was the common law. We are, 
however, clearly of opinion that a covenant for payment of rent, 
such as is averred in tlie present case, is an obligation of a character 
entirely different from, and not at all governed by, the rules of law 
applicable to conditions and forfeitures. 

The case of Crouch v. Fcistolfe (i) was also cited. The plea now in 
question is the same as the plea in that case, which was adjudged 
to be good ; but the action there was debt, whilst in the present 
case the plain tifif's demand is upon a covenant to pay at the time 
and in manner as reserved, no place for payment being 
mentioned. 

A case of Buskin v. Edwards, twice mentioned in Croke Eliz., 
first in the Queen*s Bench, at page 415, and again in error, at 
page 585, was also cited. It is badly reported ; and the distinction 
between an action for the rent and a right of entry for condition 
broken does not seem to have been adverted to. It, however, 
[ *6ur> ] was also an action of *debt for the rent, and not upon a covenant 
for the payment of it. 

But two other authorities were referred to in the argument, viz. 
liowe V. Young (ss), in the House of Lords, and the judgments of the 
Judges there, and Poole v. Tumlnidge (3), which, in our opinion, 
clearly shows the plea to be bad. The covenant (as has been 
already observed) is a covenant to pay a sum of money to the 
lessor on a particular day : no place is mentioned for the payment, 
either expressly or by implication. In such case it is clearly laid 

(1) Sir T. Ray. 418. 2 Bligh, 391). 

(2) 21 R. R, 91 (2 J3rud. & B. 165 ; (3) 46 R. R. 579 (2 M. & W. 223). 
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down in both the above cases, that it is the duty of the covenantor haldanb 
to seek, on the appointed day, the person who is to be paid, and johnbon. 
pay or tender him the money. And in Poole v. Tumbridge, it is 
stated by Pabkb, B., as the conclusion from the authorities, ''that 
nothing can discharge a covenant to pay on a certain day but 
actual payment or tender on that day, although, if the party after- 
wards choose to receive the money, such payment may be pleaded 
by way of accord and satisfaction." 

This is in exact conformity with the rule of law laid down in 
Sheppard*s Touchstone, p. 878, that when an obligation is to pay a 
sum of money, or do any like transitory thing to the obligee on a 
day certain, but no place is set down where it shall be done, it must 
be done to the person of the obligee wheresoever he be, if he be 
intra quatuor maria. 

No precedent was cited for such a plea in an action upon a cove- 
nant, and we are satisfied that none exists, otherwise it would have 
Ijeen discovered in the investigation which was made in reference 
to the case of Rtrwe v. Young, above cited. 

In Comyns' Digest, title "Pleader" (2 W. 49), page 402, *the [*696] 
plea seems to be approved of in the action of debt ; but nothing of 
the kind is to be found in regard to the action on the covenant 
(2 V. 14, page 860) ; indeed, on the contrary, there is a passage 
which shows that even a subsequent levy by distress is not a good 
answer to an action of covenant for the rent, for (as is said) this 
admits the rent not paid on the day. 

We are therefore of opinion, that a covenant for the payment of 
rent, at the time and in manner as reserved, when no particular 
place of payment is mentioned, is analogous to a covenant to pay a 
sum of money in gross on a day certain, in which case it is incum- 
bent upon the covenantor to seek out the person to be paid, and 
pay or tender bim the money, and for the simple reason, that he 
has contracted so to do. 

Our judgment upon the main question being for the plaintiff, it 
is unnecessary to refer to an objection to the plea of a mere 
technical character, suggested by Mr. Willes, 

Judgment for the plaintiff. 
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18M. REG. V. LOWE AifD CLEMENTS. 

May 8. 
_JL (8 Ex. 697—698 ; S. C. 22 L. J. Ex. 262.) 

t ^^* J [Right of outlaw to enforce payment of damages for libel by »ctre /aafu 

against publisher of newspaper.] 
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i»5»- GRAFTON V. Thk EASTERN COUNTIES RAILWAY 
— *' COMPANY. 



(8 Ex. 699—703.) 

A declaration stated, that, by a certain contract, the plaintiffs agreed that 
they would, during a certain term, supply to the defendants, and that the 
defendants would take from them, all the coke the defendanta' Company 
should require at L., according to the capacity of certain ovens, provided 
that the said coke should be of the best quality ; the plaintiffs on their part 
enguging that the same should be large, and of the best quality, and equal 
to that made from the best B. coal, and be to the satisfaction of the said 
(Company's inspecting officer for the time being ; and agreeing that the said 
Company should have power to refuse to accept coke of inferior quality or 
small in iU piect^ts ; and to purchase what they might require elsewhere if 
the plaintiffs did not supply coke of the best quality, and equal to that above 
described, and to the satisfaction of the said Company *s said officer, and to 
charge the plaintiffs with the excess of price beyond the said contract price. 
The declaration then contained an aveiment, that, during the term, the 
plaintiffs manufactured and supplied to the defendants, in the manner pro- 
vided by the said agreement, certain coke, which they required at L; which 
was of the quality required by the agreement, and equal to that made from 
the said B. coal, and large in its pieces ; and laid as a breach the refusal of 
the defendants to accept the said coke : Held, that, according to the true 
construction of the agreement, it was a condition precedent to the right of 
the plaintiffs to insist upon the defendants' acceptance of the coke, that it 
should be to the satisfaction of their inspecting officer ; and consequently 
that the declaration, which omitted that allegation, was bad in substance. 

The declaration stated, tliat, by certain articles of agreement, 
bearing date tlie 80th of October, 1851, the plaintiflfs and defendants 
covenanted and agreed with each other, amongst other things, in 
manner following : that is to say, that the plaintiffs would, during 
a certain term of years therein mentioned, supply to the defendants, 
and that the defendants would take from the said plaintiffs, all the 
coke the said Company, during the continuance of the said agree- 
ment, should require at Lowestoft, equal to the reasonable capacity 
of certain ovens therein mentioned to manufacture for a certain 
district therein mentioned, at the price of 18^. 6d. per ton, laden 
into the said Company's trucks, provided that the said coke should 
he of the best quality ; the paid plaintiffs on their part engaging 
that tlie same .should be large and of the best quality, and equal to 
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that made from the best Brancepeth coal, and to be to the Batisfac- GBArTOK 
tion of the said Railway Company's inspecting ofScer for the time eastkbn 
being ; and agreeing that the said Railway Company should have gf {^j^^^Jy'co 
power to refuse to accept coke of an inferior quality, or small in its 
pieces, and to purchase what they might require elsewhere, if the 
plaintiffs did not supply coke of the best quality and equal to that 
above described, and to the satisfaction of the said Railway Com- 
pany's said officer, and to charge the plaintiffs with the excess of 
price beyond the said contract ^price. And the plaintiffs say, that, [ *70j] 
during the said term and continuance of the said agreement, they 
manufactured and supplied to the defendants in the manner pro- 
vided by the agreement certain coke which they required at Lowes- 
toft for the said district, which was of the quality required by the 
agreement, and equal to that made from the said Brancepeth coal, 
and large in its pieces, and of which the value amounted to the 
sum of 1,100/. ; but that the defendants then refused to take the 
same and pay for the same after the rate aforesaid, contrary to the 
said articles of agreement. And for that, during the said term and 
the continuance of the said agreement, the plaintiffs manufactured 
and supplied to the defendants certain other coke, which they 
refused, at Lowestoft for the said district, according to the said 
agreement ; and which was such coke as the plaintiffs engaged to 
supply according to the said agreement as aforesaid, and of which 
the value amounted, at the rate aforesaid, to the sum of 198Z. S^. 5d., 
and ill all thin^^s performed the said agreement on their parts ; and 
although the defendants then accepted and received the said 
coke, they have thence hitherto refused to pay for the same as 
aforesaid. 

The defendants pleaded to the breach above assigned, secondly, 
that the plaintiffs did not, during the said term, manufacture and 
supply to the defendants in the manner provided by the said agree- 
ment any coke which they required at Lowestoft for the said 
district, which was of the quality required by the agreement, and 
equal to that made from the best Brancepeth coal, and large in its 
pieces, as in and by that breach above alleged. 

The defendants pleaded, thirdly, to the same breach, that no 
part of such coke was to the satisfaction of the defendants' inspect- 
ing officer for the time being ; wherefore they refused to accept and 
pay for the said coke, or any part thereof, as in that breach 
alleged. 

The plaintiffs replied to these pleas, tliat the coke, upon *the [ *70' ] 
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refusal to take and pay for which the first breach is above assigned, 
was, daring the said term, manufactured and supplied to the 
defendants in the manner provided by the said agreement, and was 
required at Lowestoft for the said district, and was of the quality 
required by the said agreement, and equal to that made from the 
best Brancepeth coal, and large in its pieces. 
Demurrer and joinder : 

H. T. Holland in support of the demurrer : 

The pleadings do not show any cause of action ; for, according 
to the terms of the agreement between these parties, the coke 
supplied by the plaintiffs ought to have been " to the satisfaction 
of the Company's inspecting officer." This is a material part 
of the contract, and is a condition precedent to the plaintiffs' 
right to recovered for coke supplied. In Milner v. Field {\), a 
building agreement contained a proviso, that no instalment should 
be paid unless the plaintiff delivered to the defendant a certificate 
signed by the surveyor of the latter that the works were performed 
according to the specifications; and it was there held, that the 
certificate was a condition precedent to the right to payment, and 
that the want of it was a good answer to the action. (He was then 
stopped by the Court.) 

Maynard, contra : 

According to the true construction of this agreement, either the 
obtaining of the satisfaction of the defendants' officer is not a 
condition precedent, or, if it be so, that condition is void. First, 
the meaning of this clause of the agreement is, that if the coke 
should not be large, and of the best quality, the Company should 
have the power to reject it. This is the subject to which the terms 
*' to the satisfaction of the defendants' officer," is applicable. The 
inspecting officer was inserted as a person *well qualified to form a 
proper opinion as to the quality of the coke supplied. It does not 
appear by the pleadings that he was dissatisfied, or that, if he was, 
his dissatisfaction was notified to the plaintiffs ; and it does appear 
that the coke was of the quality stipulated for by the agreement. 

(Parke, B. : This stipulation empowers the Company's officer to 
reject any coke whatever with which he may be dissatisfied. It is 
to be presumed that he will not be satisfied with the coke which 

(1) 82 B. R. i?85 (5 Ex. 829). 
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may not be of the quality specified. The satisfaction of the officer Gbaftok 

is a condition precedent to the plaintiffs' right to insist upon the kastern 

Company's acceptance of the coke, and therefore the plaintiffs ought railwayed 
to ha?e inserted an averment to that effect in their declaration.) 

Secondly. The condition is void, and is not binding upon the 
plaintiffs. Here the party upon whose decision the rights of the 
plaintiffs are made to depend is the servant of the defendants, and 
consequently they have it in their own power to withhold payment 
from the plaintiffs. If the party named had been mutually agreed 
upon as the arbitrator between the parties, the case would have 
been different. The present case, however, falls within the prin- 
ciple of the decision in DaUman v. King (1), where, under an agree- 
ment that the lessee should spend a certain sum in repairs, to be 
inspected and approved of by the lessor, and to be done in a sub- 
Htantial manner, the lessee was to be allowed to retain that amount 
out of the first year's rent of the premises ; it was held that the 
lessor's approval was not a condition precedent to the lessee's 
retaining the rent. And the Court there said, that the case was 
distinguishable from that of Morgan v. Birnie (2), where the 
defendant was to pay for a building, upon receiving an architect's 
certificate that the work was done to his satisfaction ; and the archi- 
tect having checked the builder's charges, and sent them *to the [ 'TOS ] 
defendant, it was held that that did not amount to such a certificate 
of satisfaction as to enable the builder to recover, although the 
defendant had not objected to pay on the ground that no sufficient 
certificate had been rendered. In the latter case, the architect was 
appointed by the parties the sole arbitrator in settling the amount 
to be expended on the premises and all disputes. And in Harrison 
V- The Great Northern Railway Company (a), which is a similar case 
to the present, Williams, J., says — " There is a difference between 
the casein which the person who is to certify is made an arbitrator, 
and tlie case where he is a servant, to do some act which the 
Company might order him to do." Upon the defendants' construc- 
tion of this contract, they have themselves an absolute power of 
discretion in the matter. 

(Martin, B. : Parties, therefore, ought to be careful how they 
enter into contracts containing stipulations giving such powers.) 

(1) 44 R. R. 6C1 (4 Bing. N. C. 105). (:i) 21 L. J. C. P. 89. 

(2) 35 U. E. 053 (9 Bing. (572). 
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Per Curiam 0): 

The clause in question is a condition precedent to the plaintifiEs' 

right of action, and is binding upon them. They may amend; 

otherwise there will be 

Judgment for the defendants. 



In rk place, is a suit op PLACE v. POTTS and Another. 

(8 Ex. 704—705; a C. 22 L. J. Ex. 241 ; 17 Jur. 328.) 

[Prohibition against Ck>urt of Admiralty. See the Judicature Act, 1873, 
88. 16(5) and 24(5).] 



lt$5H. 

April 25, 27. 

.Uatf 7. 

1705] 
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PLACE V. POTTS and Another, 

(8 Ex. 705—716; S. C. 22 L. J. Ex. 269; 17 Jur. 1168.) 

It 18 a good plea to an action for freight, in bar of the further maintenance 
of the action, that a certain sum of money had been borrowed on a bottomry 
bond ; that the amount had not been paid ; und that thereupon, after the 
commencement of the action, proceedings hud been instituted in the Court 
of Admiralty for the recovery thereof ; and tliat the defendants had, in 
pursuance of a monition issued out of that 0010*1, paid the freight into the 
registry of that Court ; although the amount of the freight exceeds that due 
upon the bottomry bond (2). 

Thb declaration stated, that "the defendants are indebted to 
the plaintiff for freight, for the conveyance by the plaintiff for the 
defendants, at their request, of goods in the ship BriUiant ; and 
the plaintiff claims the sum of 621Z. 7«. 5d." 

The defendants pleaded, secondly, as to the sum of 386/. 17«. 9d., 
parcel of the money claimed, that before the earning or accruing 
due of the said freight, and before the defendants became indebted 
in the said 386Z. lis. 9ti., parcel &c., the said goods so conveyed in 
the said ship, as therein mentioned, were by the defendants shipped 
in and *on board the said ship in parts beyond the seas, to wit, at 
Quebec, to be conveyed by the plaintiff in the said ship, for freight 
and reward to the plaintiff in that behalf, on a voyage from 
Quebec aforesaid to Sunderland in this kingdom, and there 
delivered by the plaintiff for the defendants, the dangers and 
accidents of the seas and navigation of whatsoever nature or kind 



(1) Parke, B., Platt, B., and 
Martin, B. 

(2) Affirmed in the Exchequer 
Chamber (10 Ex. 370) and in the 
House of Lords, 5 H. L. C. 383. The 



jurisdiction of the Court of Admiralty 
was transferred to the High Court by 
s. 16 of the Judicature Act, 1873, and 
see The rheapside [1904] P. 339, 73 
L.J. P. 117.— J. O. P. 
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excepted ; and that, whilst the said ship was in parts beyond the i lace 
seas, to wit, at Quebec aforesaid, and before the commencement of pottb. 
the said voyage, it became and was absolutely necessary that one 
Thomas Place, the master of the said ship, as agent for and on 
behalf of the plaintiff and other the owner or owners of the said 
ship, should borrow a certain sum of money for the use of the said 
ship and the purposes of the said voyage, upon the credit of the 
said ship and the freight, upon a bottomry bond. The plea then 
set out a bottomry bond in the usual form, pledging the ship and 
freight to one George Bums Symes for the sum of 2862. 168. 6d.^ 
and then proceeded to state, that the plaintiff did not, nor did the 
said T. Place, nor did any other person, pay to the said 6. B. Symes 
the said sum of 286/. 168. 6d., and the same remains wholly due 
and unpaid ; and, by reason of the nonpayment of the same, the 
said 6. B. Symes, in due form of law, after the commencement of 
this action, took proceedings and made suit in the High Court of 
her Majesty's Admiralty of England against the said ship and 
freight, to recover payment of the said sum ; and afterwards a 
monition and process issued out of the said Court of Admiralty 
under the Great Seal thereof, directed to all and singular her 
Majesty's vice-admirals, justices of the peace, mayors, sheriffs, 
bailiffs, marshals, constables, and to all other her Majesty's officers, 
ministers, and others, as well within liberties and franchises as 
without ; and whereby, after reciting, amongst other things, that 
the Bight Hon. Stephen Lushington, Doctor of Laws, Lieutenant 
of the said High Court of Admiralty, and in the same Court official 
♦principal, and commissary -general, and special and President and [ '707 ] 
Judge thereof, lawfully constituted and appointed, in a certain 
business moved and prosecuted before him in the said Court on 
behalf of T. H. Holderness of Liverpool, in the county of Lancaster, 
merchant, the lawfully constituted attorney of the said 6. B. Symes, 
the legal holder of the said deed or bottomry bond on the said 
ship and the freight, due for the transportation of the said goods 
lately laden therein, rightly and duly proceeding on the day of the 
date of the said monition or process, at the petition of the proctor 
of the said T. H. Holderness, who alleged the said freight to be in 
the possession or power of the defendants, decreed monition 
against the plaintiff and T. Fordyce, and the defendants, to the 
effect and in manner and form thereinafter mentioned (justice so 
requiring), our lady the Queen did, by the said monition and 
process, strictly charge and command them jointly and severally. 
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Plaok that they shoald omit not by reason of any liberty or franchise, 
PoTTB. bat that they shoald monish and cite, or cause to be monished and 
cited, peremptorily and personally, the said plaintiff and T. For- 
dyce, that, on or before the bye-day after Hilary Term, to wit, 
Taesday, the 15th of February, 1853, they should bring or cause 
to be brought into the registry of the said Court, situate in the 
parish of St. Gregory, near Doctors Commons, London, the sum of 
1572. 6$. 6d., the balance of proceeds arising from the sale of the 
wreck and stores of the said ship, to abide the judgment of the 
Court concerning the said deed or bottomry bond, or appear 
before the said Judge of the said Court, or his surrogate, to an 
action to be entered on behalf of the said T. H. Holdemess against 
the said balance of proceeds and freight in respect of the said deed 
or bottomry bond, and give bail to answer such action, so far as 
regards such balance of proceeds, or to appear and show good and 
sufficient cause concludent in law why they should not bring the 
I ^708 ] said sum into the said registry, or *why they should not give such 
bail ; and further to do and receive as unto law and justice should 
appertain, under pain of the law and contempt thereof; and 
further, that they monish and cite, or cause to be monished and 
cited, peremptorily and personally, the defendants, whom also our 
said lady the Queen monished and cited by the said monition and 
process, that on or before the said day they should bring or cause 
to be brought into the said registry the aforesaid money, due for 
the said freight so earned as aforesaid, to abide the judgment of 
the said Court concerning the said deed or bottomry bond, together 
with an account of the said freight duly verified, or appear before 
the Judge of the said Court or his surrogate, and show good and 
sufficient cause concludent in law why they should not bring such 
sum into the said registry, and further to do and receive as unto 
law and justice should appertain, under pain of the law and 
contempt thereof; and that they duly certify to her Majesty's 
aforesaid Judge or his surrogate what they should do in the 
premises, together with the said monition or process; and the 
defendants were accordingly, after the commencement of this suit, 
monished and cited by the said monition or process, as therein 
mentioned. And the defendants being unable to show, and there 
not being any good or sufficient cause concludent in law, why they 
should not bring the said sum due for freight into the said 
registry, as required by the said monition and process, they the 
defendants did, in obedience thereto, after the commencement of 
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this action, pay, and were forced and compelled to pay, into the Plaob 
registry of the said Court the said sum of 386Z. 17«. 9d., parcel potts. 
&c., due for the said freight, the same being the whole amount of 
the money which ever became due and payable for and in respect 
of the said freight, to abide the judgment of the said Court con- 
cerning the said deed or bottomry bond, together with an account 
of the said freight duly verified. 

General demurrer, and joinder : [ 7o» 1 

The defendants, in their points for argument, gave notice that 
they should object to the sufficiency of the declaration, " on the 
ground that it does not show that there was any money payable 
by tlie defendants to the plaintiff, and for that it merely alleges 
that the defendants are indebted to the plaintiff for freight." 

The case was argued in the present Term (April 26 and 27) by 

C. E. Pollock in support of the demurrer to the plea : 

The defendants* objection to the sufficiency of the declaration 
cannot be sustained. The objection is, that the words "money 
payable by tlie defendant to the plaintiff" are omitted in the 
declaration. ♦ ♦ ♦ 

(Parke, B. : The declaration, as it stands, does not contain any 
cause of action ; for it does not appear that it is a money payment, 
or, what is the more important objection, that the amount claimed 
is payable in prasenti. It may be that the debt does not become 
payable until three months after action brought. The plaintiff, 
u{>on this declaration, would not be bound to prove that *the debt [ *'^^o] 
was due.) 

The words '* for money payable " are equally ambiguous, and do 
not necessarily imply that the debt is absolutely due. 

(Martin, B. : The Act expressly gives the form, and the pleader 
ought to have followed that form.) 

Tlie Court then asked C E. Pollock whether he would amend, and 
he applied to do so under the 222nd section of the Act. 

The Court thereupon asked BramweU, who appeared for the 
defendants, whether he had any objection to the amendment; 
and upon his replying that he had not, the declaration was 
amended by the insertion of the omitted words, and the argument 
proceeded. 
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Flaob The plea affords no answer to the action. First, the proceedings 

Potts. ^^ ^^^ Admiralty Court are not of the same character as the pro- 
ceedings in the superior Courts. In the one case, the proceedings 
are in rem, in the other they are in personam : and secondly, the 
parties in the Admiralty suit are not the same as those in the 
present action. The proceedings in the Court of Admiralty are in 
the nature of a monition and not of an attachment, and cannot 
affect the plaintiff's claim. The sum due on the bottomry bond 
is much less than that claimed, and admitted by the defendants to 
be due for freight. The plea at the best discloses only ground for 
the suspension of the suit, and that matter cannot be made the 
subject of a plea in bar. The defendants' remedy is by application 
to the equitable jurisdiction of the Court. In the case of llarmer 
V. Bell (i), in which it was held that the liability to make compen- 
sation for injury done by a vessel at sea, remained attached to the 
vessel, although it had been transferred to a third party; and 
the distinction between a proceeding in rem and one in personam is 
pointed out. Jervis, Ch. J., in delivering the judgment of the 
Court, says : *' The remaining point may be disposed of in a few 
[ ♦711 ] woids. The pleadings *8how that the proceedings in Scotland 
were commenced by process against the persons of the defendants ; 
and that the seizure of the vessel was collateral to that proceeding, 
for the mere purpose of securing the debt. We have already 
explained that, in our judgment, a proceeding in rem differs from 
one in personam ; and it follows that, the two suits being in their 
nature different, the pendency of the one cannot be pleaded in 
suspension of the other." There is no analogy between the pro- 
ceedings in the Court of Admiralty and those by foreign attachment 
in the city of London, as is also pointed out in the preceding case ; 
and upon the assumption that such an analogy did exist, the 
proceedings in the Lord Mayor's Court, in order to afford an 
answer to the action in the superior Court, must have been com- 
menced before the date of the action. In Babington v. BabingUm (2), 
it was held that a foreign attachment after appearance is no plea 
in debt. So in Humphrey v. Barns (s), it was also held, that the 
plea of foreign attachment must show it to be parcel of the demand ; 
and if it was obtained pendente lite, it is bad. Upon this point, 
Brook V. Smith (4), Pell v. PeU (6), VerraU v. Robinson (6), may be 

(1) 83 R R. 43 (7 Moo. P. C. 267). (4) 1 Salk. 280. 

(2) Cro. Eliz. 157. (6) Cro. Eliz. 101. 

(3) Cro. Eliz. 691. (6) 41 B, R. 780 (2 Cr. M. & B. 405). 



TOL. xci.] 1858. EX. 8 EX. 711—712. 72l 

referred to. In the later case of Webb v. Hurrell (l) . in which there Plaob 
was a plea of foreign attachment, the plea alleged that the plaint potts. 
was levied in the Lord Mayor's Court before the commencement of 
the suit, which gave that Court seisin in the matter, the writ being 
in the nature of interlocutory judgment. Secondly, the parties in 
the Court of Admiralty are not the same as the parties in this suit. 
The two proceedings are therefore not ad idem, although the 
subject-matter may be so. In Reeve v. Dolby (2) it was held, that 
a suit by husband and wife against the trustees of the latter's 
separate property, could *not be pleaded in bar to a subsequent [ *7U ] 
suit by her and her next friend against her trustees and husband, 
although the relief prayed in both suits was the same. 

(Parkb, B., referred to Beardshaw v. Lord Londesborough (3), in 
which a plea to an action for money had and received, that pro- 
ceedings had been taken in Chancery under the Winding-up Act, 
was held bad, as showing matter in suspension only of the action.) 

BramtveUf contra : 

The plea affords a good defence in law to this action. The case 
of Beardsliaw v. Lord Londesborough turned upon the precise words 
of a particular Act of Parliament. It is conceded, that if the 
subject-matter of t)ie plea goes in suspension only of tne ^icc^on, 
the plea cannot be supported. It is however contended that this 
is a good plea in bar to the further maintenance of the action. 
The question may be treated in the first place as if the matters 
pleaded had arisen before action brought. Now the bottomry 
bond creates a lien upon the vessel, without including or requiring 
lH)8se8sion of it ; and the privilege or claim thus created is 
enforceable by the party entitled, by the process of the Court of 
Admiralty. That Court treats the freight as an actuality. The 
proceedings are against the ship ; and the Court having obtained 
possession of it, the parties come in, and the Court has power to 
order the freight or the surplus to be paid to the party entitled 
to it. The moment, therefore, the money which is to settle the 
question of the payment of the freight finds its way, under the 
process of the Court of Admiralty, into that Court, an answer is 
thereby furnished to an action like the present. The monition 
is an initiatory proceeding to get possession of the thing, and then 

0) 4 C. h. 287. (3) 2 L. M. & P. o60. 

(2) 2 Sim. it St. 464. 

B.B- — vol* XCI. 46 
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rr^cR to get the parties into Court. As far as the defendants are con- 
PoTTs. cerned, this is not the case of an action pending. The money has 
[ *713] *been taken out of their hands, and therefore, as far as they are 
concerned, the matter is concluded. 

(Martin, B. : Suppose the bottomry bond to be bad upon the 
face of it ?) 

Still, as the Court of Admiralty is a court of competent jurisdiction, 
the defendants are bound to obey its process. In Harmery. Bell (i) 
this i^as admitted ; and the judgment of the Court in that case 
clearly shows that the title of the obligee of the bottomry bond 
takes precedence of the title of the party to whom the freight is 
payable. The Court of Admiralty having general jurisdiction of 
the res subjecta^ and having obtained possession of that res, the 
defendants have thereby acquired a good answer to the plaintiff's 
claim in th is Court. The following authority and cases may be referred 
to as showing that this Court is bound to take cognizance of the 
jurisdiction of the Court of Admiralty: 2 £ac. Abr. "Court of 
Admiralty," p. 506 ; Menetone v. Oibbons (2), Ladbroke v. Crickett (3), 
Broom* s case (4). In Betison v. Chapman (6), which was an action 
by the plaintiff on a policy of insurance on freight, Aldbrson, £., 
in delivering the opinion of the Judges in the House of Lords, 
says : ** We have no doubt that the receipt of the freight by the 
obligee of the bond was in law a receipt by the plaintiff." 

(Parke, £. : The whole question depends upon the extent of the 
jurisdiction of the Court of Admiralty ; and no doubt we are bound 
to take judicial cognizance of the mode in which that Court disposes 
of the proceeds of the freight. If they have a general jurisdiction 
to order it to be paid over to the party entitled to it, and not 
to return it to the party who paid it into the registry, the plea 
is good. 

Platt, B. : In Abbott on Shipping, p. 105 (6), it is said — " that it 

has been held that this Act," meaning the 3 & 4 Yict. c. 65, *' which 

relieves the Court of Admiralty from all obstacles in respect of 

[ •714 ] mortgages, gives it *power over the freight as well as the ship," 

referring to the case of The Dowthorpe (7).) 

(1; 83 RE. 43 (7 Moo. P.O. 267). (5) 81 E. E. 346 (8 C. B. 950; 2 

(2) 3 T. E. 267. H. L. C. 696j. 

(3) 1 R. R. 571 (2 T. E. 649). (6) See 14th ed. pp. 63, 54. 

(4) 1 Salk. 32. (7) 2 W. Bob. 73. 
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(C. E. PoUock: That Act and a later one, the 9 & 10 Vict. c. 99, Place 
were passed to obviate the difficulties which had arisen from the potts. 
older decisions, in which it had been held that the jurisdiction of 
the Court of Admiralty depended upon its possessory right.) 

Lastly, the plea is a good plea in bar to the further maintenance 
of the action, since, under the 66th and 68th sections of the Common 
Law Procedure Act, no formal commencement or conclusion to 
a plea is required ; but the defence may be pleaded according to 
the fact. 

C £. Pollock, in reply, contended that, although the juris- 
diction of the Court of Admiralty extended to questions in which 
the title to prizes was involved, still the jurisdiction did not extend 
generally to questions of title in other matters relating to ships : 
IfcUy V. Ooodson (1) ; and that it did not extend to the title to the 

freight. 

Cur, adv. vvlU 

Parke, B., now said : 

This was an action for freight. The declaration was wrong in 
aabstance as it stood at first, and was bad on general demurrer, for 
not complying with the form given by the new Act; for the 
declaration ought to have averred that the debt was a money 
debt, and that it was payable before the commencement of the suit. 
But it was amended at the time of the argument by consent, and 
was correct as amended, according to the new form. There was 
a demurrer to the plea, which was as follows (his Lordship stated 
the plea, and proceeded :) The validity of the plea depends entirely 
upon the nature of the proceedings in the Court of Admiralty, and 
of those proceedings we are bound by law to take notice ; in other 
•words, we must acquaint ourselves with the jurisdiction of that [ •n^ ] 
Court, by application to the books and proper authorities, and this 
we have done. Now, if the effect of payment of freight into that 
Court by virtue of and in pursuance of a monitioti, is merely to 
suspend the remedy of the owner of the ship for freight, until that 
Court shall have decided the question on the bottomry bond, (in 
which case, they would hand over either the whole of the freight, 
or so much of it as would be more than sufficient to satisfy the 
l>ond if it were good, to the party paying it,) the plea would be in 
8ns(ienflion of the action only and consequently bad, inasmuch as 

(1) 2Mer. 77. 

46—2 
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Placb there cannot be such a plea. For if the natnre of the case is sueh 
Potts. ^ ^ make it right that the cause of action should be suspended, 
and consequently sueh as to demand the interference of another 
Court, the remedy would be by application to its equitable juris- 
diction. If, however, the effect of the payment of freight into the 
Court of Admiralty is to enable that Court to adjudicate upon the 
freight, and if it has jurisdiction to adjudicate upon all questions 
respecting the freight as soon as the question of the bottomry bond 
has been determined ; and if it has power to decide the claim as 
between the owner of the vessel and the party indebted to him for 
it, or as between the owner of the vessel and the charterer (as the 
case may be) then the plea is good. We have taken an opportunity 
of informing ourselves, by inquiring in the best quarter on this 
subject, what the jurisdiction of the Court of Admiralty is ; and it 
appears that it has jurisdiction to settle all questions with respect 
to either the whole or the surplus freight. We have communicated 
with Dr. Lushington upon the subject, and we have obtained his 
answer upon it. There is a case in 2 W. Bob. Adm. Bep. page 73 (i), 
in point upon this subject, where it is stated that the jurisdiction of 
t '716 ] the •Court of Admiralty is to decide every question respecting the 
freight, both as to the validity of the bottomry bond, and as to the 
question, whether the defendant was bound to pay the surplus of 
freight or not to the shipowner afterwards. The plea, in substance, 
is in bar to the further maintenance of the action ; and, since the 
Common Law Procedure Act, a formal commencement or con- 
clusion to a plea in such case is no longer necessary ; but we must 
give judgment according to the substance of the plea; and as we 
are of opinion that the plea is good, the judgment of the Court 
upon this demurrer is, — that the further maintenance of this action 
by the plaintiff is barred. 

Judgment f(yi' the defendant accordingly. 



1853. FORSYTH V. BR18T0WE. 

Ajrnl 20. (8 Ex. 716—722 ; S. C. 22 L. J. Ex. 255 ; 17 Jur. 665 ; 21 L. T. O. S. 130.) 

Afay 7. ^ 

A deed by which the mortgagor conveyed the equity of redemptiou, after 

[ 71<> ] reciting the mortgage-deed, contained a recital that the principal sum stiU 

remained due, all the interest thereon having been paid up to the date thereof. 
The deed also contained a covenant by the assignee of the equity of redemp- 
tion to pay the principal sum and interest thereon : Held, in an action by 

(1) The Dowthorpe. 
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the mortgagee against the mortgagor upon the mortgage-deed, that the Forsyth 
recital in the deed of conveyance, which was made within twenty years «^- 

of action brought, was evidence of the payment of interest on the mort- Bbistowk. 
gage debt, so as to take the case out of the Civil Procedure Act, 1833 (3 & 
4 Will. IV. c. 42), s. 5, and the Beal Property Limitation Act, 1837 
(7 Will. IV. & 1 Vict. c. 28). 

Held, also, that the subsequent payment of interest by the assignee of the 
equity of redemption was payment by the '* agent" of the mortgagor within 
the meaning of the statute (1). 

Quan-ft whether the *' acknowledgment" required to take the case out of 
the Civil Procedure Act, 1833, s. 5, must be an acknowledgment made to 
the creditor or his agent (2). 

Thb first count of the declaration was in covenant upon a mort- 
f^age deed of the 1st of May, 1830, for the payment to the plaintiff 
of the sum of 1,200/. and interest, on the 1st of November, 1830. 
The second count was on a covenant in a deed of further charge of 
the 2nd of October, 1880, for the payment of 300i. and interest on 
the 2nd of April, 1881. The third and fourth counts were upon 
two bonds, given respectively to secure the amounts mentioned in 
the first and second deeds. 

The defendant pleaded the Statute of Limitations to each *of [•^ir] 
these counts, viz. that the cause of action did not accrue within 
twenty years. The plaintiff replied to each of these pleas, first, 
that the defendant made an acknowledgment by writing signed by 
him, that the said debt was due, and that the action was brought 
within twenty years after such acknowledgment; and secondly, that 
the defendant made an acknowledgment by part payment of 
interest, and that the action was brought within twenty years after 
such part payment. 

At the trial, before Martin, B., at the last Liverpool Assizes, the 
plaintiff, in support of his replication, gave in evidence a deed, 
dated the 15th of November, 1888, executed by the defendant, by 
which he conveyed to one Thompson the equity of redemption in 
the mortgaged premises. This instrument, after reciting the two 
mortgage-deeds, contained a recital that the two principal sums of 
1,200/. and 800/. still remain due upon and by virtue of the said 
recited deeds of mortgage and further charge, all interest thereon 
having been paid up to the date of the said deed. It then contained 
a covenant on the part of Thompson to pay all interest due on the 
mortgage from that date. It also appeared, by the evidence adduced, 
that the interest had been regularly paid up to the commencement 
of the suit. The writ was issued prior to the 80(ih of October, 1852. 

(1) Foil. Dibb V. Walker [1893] 2 (2) See MootUe v. Bannister (1859) 

Ch. 429. 62 L. J. Ch. 536, 68 L. T. 610. 4 Drew. 432, 28 L. J. Ch. 881. 
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NAYrx>tt executed by the defendants as two of the directors of the Indemnity 

Palmer. Mutual Marine Assurance Company for 5,000/., part of 12,5002. 
specie, produce merchandise, on advances, as interest might appear, 
the advances being intended to cover cost of transport, provisions, 
and other expenses incurred for the transport of Chinese emigrants, 

r *^^^^ ] general average, &c., from any port or ports in *Canton waters, 
Amoy, and Manilla, to any port or ports in Peru, or vice versa, with 
leave to call at all ports and places, &c., the assurance to commence 
upon the said ship at and from and until she had moored at anchor 
twenty-four hours in good safety, at and upon the freight and goods 
or merchandise on board thereof, from the loading of the same on 
board the said ship until they should be discharged and safely 
landed as aforesaid. The declaration then proceeded to state the 
perils insured against, to be *' of the seas, men-of-war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters of marque and counter 
marque, surprisals, takings at sea, arrests, restraints and detain- 
ments of all Kings, Princes, and people, of what nation, condition, 
or quality soever, barratry of the master and mariners, and all 
other perils, losses, and misfortunes that had and should come to 
the hurt, detriment, or damage of the aforesaid subject-matter of 
that assurance or any part thereof." The declaration then averred 
that, by a memorandum indorsed on the policy as the declaration of 
interest, it was agreed that the amount of the expense of transport 
to be covered under that policy should be fixed at the rate of 
81. 15«. for each coolie embarked, and it was thereby declared that 
the said interest should be, amongst others, per Victory, MuUins, 
advances on 350 coolies at 8Z. 15«. each, 3,062/. 10«. The declara- 
tion then proceeded to state that, after the making of the said 
policy, 360 Chinese emigrants or coolies were, by the agents of the 
persons interested, in the assurance, shipped on board a ship called 
the Victory, lying in a port in the Canton waters called Cumsing- 
moon, to be carried to Callao in Peru, for money to be paid to the 
persons interested in the assurance, on the safe landing of each of 
the said emigrants at the end of the said voyage, and that a large 
sum of money, amounting to &c., had been advanced by the agents 
of the persons interested, as the cost of the transport and provisions 

[ *74i ] shipped on board the said vessel, and *other expenses incurred for 
the transport of the said Chinese emigrants or coolies ; that such 
advances were necessary for the said transport, and to earn certain 
money to be earned on the safe arrival of each of such Chinese 
emigrants in Peru ; and that the amount of the said money so to 
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be earned on such delivery of the said Chinese emigrants, and Naylor 
which would have been paid on such delivery, greatly exceeded the palmbb 
amount of such advances ; that afterwards, &c., the said ship, called 
the Victory, sailed on her voyage towards the said port of Gallao 
with the said Chinese emigrants or coolies and provisions on board 
thereof, and that whilst she was proceeding on her voyage, and 
before her arrival at her destination, and while she was on the high 
seas, the said Chinese emigrants piratically and feloniously assaulted 
and murdered the captain of the ship and divers of the crew, and 
piratically and feloniously by force took, stole, and carried away 
the said ship and the provisions and cargo of the said ship from 
the care, custody, and possession of the said captain and crew 
thereof, and forcibly and against the will of the said crew carried 
the said ship away, whereby and by reason of which piracy and 
theft, and the said peril and misfortune aforesaid, the said ship was 
hindered and prevented from arriving, and never did arrive, at the 
end of her said voyage, and the said transport of the said coolies 
never was completed, and the said advances so insured by the said 
policy, and all benefit and advantage therefrom, became and were 
wholly lost to the assured, &c. 

To this declaration the defendants pleaded, eighthly, "that, as 
soon as the said Chinese emigrants had so murdered the said 
captain and some of the crew and obtained possession of the said 
vessel, they caused the same to be steered to the nearest land for 
the purpose of being landed, and refused to and would not and did 
not proceed on the said voyage or transport, and the said vessel 
then was fit and able to proceed to the said port, and convey the 
*aaid Chinese emigrants there ; and that afterwards, within a few [ *742 ] 
days, they reached the land, and then, and because they would not 
proceed on the said voyage, they landed and wholly left the vessel, 
and refused to proceed upon the said voyage and transport ; and that 
the said vessel, when so left by them, was fit and able safely to sail 
and proceed to the said port of Peru. And that the crew of the said 
vessel and the mate of the said vessel had then the possession of the 
same, and could have safely navigated the said vessel to the said port 
of her destination, and were ready and willing to sail to the said 
port, and to convey and transport the said Chinese emigrants to the 
said port if they would have gone there, but that they would not nor 
would any of them do so ; by reason of which said refusal, and for 
no other cause whatever, the said transport of the said Chinese 
emigrants was never completed, as in the declaration mentioned.*' 
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Natlob would then have contended, that the immediate caase of the loss 
Palmbb. ^^ ^^® onwillingneBB to go, and not the piracy. It is stated in 
the eighth plea, that after the act the vessel was fit and able to 
proceed, and that the remainder of the crew might have safely 
navigated her to the end of the voyage, but that the emigrants, 
although they might have gone, would not, and that such 
unwillingness to proceed was the cause of their not going. 

(Pabke, B. : What would have been the position of the emigrants 
if they had not committed the piratical act ?) 

It may be admitted that except for the commission of that crime, 
they could not have escaped, but it was not the causa causans. It 
was at the most but a retardation of the voyage. It gave them the 
opportunity of causing the loss. If the vessel had been driven 
ashore by a storm, and the emigrants had jumped ashore to save 
themselves, and the vessel had afterwards got safely off, and had 
been well able to prosecute the voyage, and the emigrants had been 
invited to return on board for that purpose, but had refused to do 
so, could it have been said that their not arriving was caused by a 
peril of the sea? If the vessel had been captured by pirates, 
and taken by them into some foreign port and had been 
abandoned by them, and after the lapse of some considerable time 
the captain had proposed to prosecute the voyage, but the emigrants 
who had been put on shore had refused to go, that would not have 
been a loss by piracy. The case of Lwie y.Janson (i) is in principle 
expressly in point ; there, a ship " warranted free from American 
condemnation '* was driven upon the rocks, and much, though only 
partially, damaged in trying to escape by night out of the port of 
New York from an American embargo, but the next day, having 
[ *7i(i ] been deserted by her crew, was got off by the *American8 and 
condemned by them for breach of the embargo : the underwriters 
were held to be protected from a claim for total loss by the 
warranty. The following are authorities that the causa proxinm and 
not the cau^a reinota is to be looked at, in considering the question as 
to the origin of the loss: Naylor v. Taylor (2), Jones v. SchmoU (3) 
Sarquy v. Hobson (4), and Powell v. Gudgeon (s). It is therefore clear 
that the loss was not the necessary consequence and inevitable result 
of the act. 

(1) 11 B. R 613 (12 East, 648). (4) 26 R B. 251 (4 Bing. 131 ; 2 B. 

(2) 33 B. B. 305 (9 B. & C. 718). & C. 7). 

(3) 1 T. B. 130, n. (5) 17 B. B. 385 (6 M. & S. 431). 
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Secondly, the murder of the captain and of part of the crew, and natlor 
the running away with the vessel, was not a piratical act (i), nor was p^iBR. 
it a peril ejxisdem generis with those in the policy. The subject of 
the policy was the arrival of the emigrants themselves, and the 
perils contemplated do not include such dangers and misfortunes as 
they would of their own free will occasion to themselves. It was 
intended to provide for injuries occasioned by third parties. And, 
moreover, the act was not done animo furandi, but for the sole 
object of effecting their escape. 

Blackburn, in reply : 

As to the last point, it is clear that the act falls within the 
expression of a peril ejusdem generis. It was perpetrated by persons 
who are not the master and the mariners, nor strangers, but who -^ 
occupied an intermediate position. It was perhaps neither strictly 
a piracy nor an act of barratry, but still it partakes of the nature of 
both ; and whether it was done animo furandi or not is immaterial. 
The declaration alleges it to have been felonious, and the object the 
emigrants had in view does not lessen the offence or alter its 
character. Assuming, therefore, that the peril was one provided for 
by the policy, that peril caused the loss. The vcLdkiiva, causa proxima 
mm reinota lege spectatur, is applicable to this *case ; and what Lord [ •747 ] 
Bacon says, makes the application of it clear : '' It were infinite for 
the law to judge the causes of causes, and their impulsions one on 
another; therefore it contenteth itself with the immediate cause, 
and judgeth of acts by that, without looking to any further 
degree '* (s). The unwillingness of the emigrants may have been 
the impulsion on their minds which prevented them from con- 
tinuing the voyage, but that also led them to commit the murder and 
to steal the ship ; and if the unwillingness to go be taken as the 
proxima causa, the next inquiry might beas to thecause which brought 
about that unwillingness to proceed. Their non-arrival, therefore, 
is immediately traceable to the piratical act, by the means of which 
they were enabled to carry their intention into effect. The com- 
mencement of the total loss dates from that moment when the 
vessel was taken out of the control of her commander and crew, and 
that loss was never redeemed ; for, although the emigrants might 
then have had it in their power to continue the voyage, they did not 
do so. In Hahn v. Corbett (s), the ship was stranded and disabled 

(J) ••The term 'piratea' includes (2) Bac. Max. 1. 
pasaengers who mutiny*': Marine (3) 27 B. B. 590 (2 Bing. 205). 

Insurance Act, 1906, Sched. I.» 8. 

B.R. — VOL. XCI. 47 
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Natlob from proceeding, but, whilst she lay in the Band, she was seized and 

Palmbb. captured, and, in an action on the insurance of goods in the ship 

warranted free from capture, it was held that the loss of the goods 

arose from the perils of the seas, and not the seizure. And in 

Dixon V. Reid (i), a ship, with her cargo, was barratrously taken out 

of her course by the crew, the ship and part of the cargo were sold, 

and the remainder was sent home by another vessel ; and it was 

held that there was a total loss of the cargo from the time of the act 

of barratry. 

Cur. <idv. vvlt. 

The judgment of the Court was now delivered by 

Pollock, C. B. : 
[ ^748 ] This is the case of an action on a policy *of assurance against a 

Mutual Marine Assurance Company, on advances for the transport 
of coolies, Chinese emigrants, from China to Peru, for their outfit, 
provisions, &c., to be repaid upon the delivery of the emigrants at 
the port of destination in Peru, on board a particular vessel declared 
in the policy. The assurance is against pirates, thieves, and all 
other the usual perils, and a total loss is alleged to have taken place 
by the act of the said Chinese emigrants piratically and feloniously 
murdering the master and part of the crew, and piratically and by 
force stealing, taking, and carrying away the ship, provisions, and 
cargo from the possession and custody of the master and crew, by 
reason of which piracy and theft the vessel was hindered and 
prevented from arriving, and the transport of the coolies never was 
completed, and the advances upon them insured by the policy were 
lost. 

To this declaration there were two pleas, the eighth and ninth, 
which were demurred to, and the demurrer was fully argued before 
us a short time ago. These pleas were as follows : (His Lordship 
stated them and proceeded :) The meaning of the ninth plea is, 
perhaps, ambiguous ; and that ambiguity arises from the new form 
of pleading adopted in consequence of the new Common Law 
Procedure Act, and probably it might have been objected to by 
an application to a Judge. The doubt is, whether it means to 
confess and avoid the allegation of piratically and feloniously 
stealing and carrying away the vessel, by reason of its arising 
from the unwillingness of the coolies to proceed on the voyage, 
and so not within the perils insured against, or whether it is an 
(1) 24 R. R. 481 (5 B. & Aid. 597). 



VOL. xci.] 1853. EX. 8 EX. 748—750. 789 

argumentative traverse of that piratical and felonious act, viz. that Naylor 
it was not an act of that description, because the vessel was carried paluer. 
away not with intent to deprive the owners of the property but solely 
to prevent the coolies from being carried on the said voyage. 

All doubt would have been removed had the old form *of pleading [ *7i9 ] 
continued, for if the last had been the intention of the pleader, the 
plea would have concluded with a traverse of the piracy and 
felony. 

Taking it to mean either a confession and avoidance or a 
denial of the piracy, we are of opinion that it is no answer to 
the action. 

Considering the defence made by the ninth plea first, and then 
that by the eighth, the questions raised by the pleadings are 

First, whether the assured are entitled to recover for a loss 
occasioned by the act of the coolies, in piratically and feloniously 
running away with the vessel (for the murder of the captain and 
crew is, with reference to this present question, immaterial) ; which 
piratical act caused the coolies not to arrive at their port of destina- 
tion, and so prevented the sum insured from being earned, — if the 
cause of that act was the unwillingness of the coolies to be carried 
to the end of the voyage. 

Second, whether, as the coolies did not arrive at their port of 
destination, the assured were entitled to recover, if the act ?;hich 
prevented their arrival was not piratical and felonious, but was the 
taking of the vessel from the possession of the master and crew, and 
running away with it by the coolies, for the mere purpose of being 
landed and escaping from the said vessel. 

Thirdly, was the act of piracy or running away, as the case may 
be, not the cause of the total loss of the sum insured, because the 
vessel was afterwards in safety, fit and able and ready to proceed 
on the voyage, and convey the coolies if they would have gone, but 
they would not proceed on the voyage, and by reason of that 
refusal the transport was not completed. 

We are of opinion that none of these three circumstances afifect 
the plaintifif 's right to recover ; and consequently that both the pleas 
are bad. 

The proximate, and not the remote, cause of the loss is ^always [ *760 ] 
considered, according to the well-known legal maxim expounded by 
Lord Bacon, causa proxima non remota in lege spectatur. The act of 
seizure of the ship, and taking it out of the possession of the 
master and crew by the passengers, was either an act of piracy and 
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Natlor theft, and bo within the express words of the policy, or, if not of 
PAI.MKR. ^^^^ quality, because it was not done aniino furandi, it was a seizure 
ejusdem generis analogous to it, or to barratry of the crew, falling 
within the general concluding words of the perils enumerated by the 
policy. It was a peril insured against, whatever the cause of the 
seizure was, and though the cause of the seizure was no such peril, 
for the above-mentioned maxim applies. 

The only remaining question is, whether that seizure caused 
the total loss (not of the ship, for that is not the subject of this 
insurance, but) of the sum insured, which depended on the safe 
arrival of the coolies. It is averred that it did, and must be so 
taken, unless the circumstance that the loss would not have 
occurred if the coolies would have returned to the ship, as averred 
in the eighth plea, makes any difference. We are clearly of opinion 
that it does not. 

They did not return to the ship, and the total loss of the sum 
insured, prima facie caused by the seizure of the ship and the escape 
of the coolies, never ceased to be what we say it was, a total loss so 
caused ; because, presumably, it would not have occurred if the ship 
had not been run away with ; for the coolies, however unwilling to 
proceed, would then have remained in safety in their prison, the 
ship, and been delivered at their port of destination. 

The running away with the ship was as much the cause of the 
loss as if the ship had been seized and taken out of the possession of 
the crew by strangers, and then abandoned, and the cargo bad con- 
sisted of wild animals, who had escaped or been let loose by them 
[ *76i ] whilst they were *in possession, and could not be caught again after 
the captors abandoned the possession ; or as if slaves (when lawfully 
the subject of insurance), who had been conveyed in a vessel that 
was driven on shore by perils of the seas, and by reason thereof 
escaped ; the perils of the sea would be the cause of a total loss of 
the subject insured. In both these cases, as in the present, a peril 
insured against by the policy happened, and in both the consequence 
of that peril was the loss of the subject insured. Therefore our 
judgment will be for the plaintiff. 

Judgment far the plaintiff. 
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HILLS V. MITSON(I). jJZi^^. 

(8 Ex. 751—763 ; S. C. 22 L. J. Ex. 273.) A/»^2, 

To an action on a promissory note the defendant pleaded, that, after the [ 761 ] 
passing of the 1 & 2 Vict. c. 113 (2), one H. being indebted to MoHsrs. H. 
and others, and being in actual custody within the walls of Horsemooger 
Lane Gkiol on a judgment at the suit of O., did, within 14 days after such 
imprisonment, petition the Insolvent Court for his discharge under that 
Act; and that, while the petition was pending, and in order to induce 
Messrs. H. to cease from opposing, and not thereafter to oppose his discharge 
as they hod threatened, the defendant and O. made the note in question, 
and delivered it to Messrs. H., who indorsed it to the plaintiff with notice : 
Held, on motion for judgment non obaUmte veredicto ^ that the agreement set 
forth in the plea was illegal and void, and the plea good. 

Assumpsit on a promissory note dated the 80th of September, 
1851, made by the defendant for payment of 601., three months 
after date, to Messrs. Hills, and indorsed by them to the plaintiff. 

Plea, {inter cUia), that before the making of the note, and after the 
passing of the 1 & 2 Vict. c. 110, to wit, on &c., one G. W. Heiden 
was indebted to Messrs. Hills and others, and being so indebted, 
and being then in actual custody within the walls of Horsemonger 
Lane Qaol, upon certain process for debt, damages, and costs, 
amounting together, to wit, to 50/., at the suit of one H. Ollard, 
the said C. W. Heiden *did within fourteen days next after the [ *762 ] 
commencement of his actual custody, to wit, on &c., according to 
the provisions of the said Act, apply by a petition in a summary 
way to the Court for the Belief of Insolvent Debtors in England 
for his discharge from such custody, according to the provisions of 
the said Act, prout patet, &c., whereof the said Messrs. Hills had 
notice : and thereupon afterwards, and before the discharge of the 
said C. W. Heiden, pursuant to the said petition, and while the 
same was pending in tiie said Court, to wit, on &c., the defendant 
and the said H. Ollard, in order to induce the said Messrs. Hills to 
cease from opposing and not thereafter to oppose the discharge of 
the said C. W. Heiden by the said Court pursuant to the said 
petition, as they had threatened to do, and in consideration that 
they the said Messrs. Hills would not thereafter oppose such 
discharge as aforesaid, and for no other consideration whatsoever, 
so made and delivered the note in the declaration mentioned to the 
said Messrs. Hills for the purpose and upon the terms and for the 

(1) Cited, Loundy. Orimwade(\SSS) J. G. P. 
39 Ch. D. 605, 57 L. J. Ch. 725 ; and (2) The sections material to this case 

see Kearley v. Thomp$on (1890) 24 were repealed by 32 & 33 Vict c. 83, 

Q. B. D. 742, 59 L. J. a B. 288.— s. 20,— J. Qt. P. 
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Hills consideration aforesaid, and not otherwise ; and except as aforesaid, 
MiTsoN. there never was any consideration or value for the making or pay- 
ment of the said note. The plea then averred, that the plaintiff 
took the note with notice of the premises. Verification. 
Replication, de iujtuid. 

At the trial, before Jervis, Ch. J., at the Rent Summer Assizes, 
1852, the defendant, in support of this plea, put in evidence an 
office copy of the petition and schedule, which stated, in the usual 
way, the custody and the time of the commitment ; and to it was 
annexed the usual copy of causes of the insolvent's detention, which 
was signed by the proper officer of the Insolvent Court, with the 
seal of the Court affixed to it. It was stated by a witness, that the 
arrest of the insolvent was a friendly arrest ; and it further appeared 
that a solicitor had been instructed to oppose the insolvent's 
discharge. 

[ 753 ] It was objected, on the part of the plaintiff {inter alia), that there 

was no evidence that the insolvent was in actual custody at the 
time of the petition, as alleged in the plea, as the copy of causes 
was not evidence of that fact. The learned Judge, however, over- 
ruled the objection, and held that there was evidence to go to the 
jury ; and he was of opinion that it was to be presumed that the 
Commissioner had acted with jurisdiction, unless the contrary 
was proved. A verdict was found for the defendant upon 
this plea. 

In the following Term, M. Chambers obtained a rule ??m for a 
new trial, on the ground of misdirection, and also for judgment non 
obstante veredicto on the plea. 

Braimcell, in last Hilary Term, showed cause against the rule 
to enter the judgment for the plaintiff non obstante veredieto 
(January 15 and 18) : 

The plea is good, both on principle and authority. It shows that 
the consideration for the promissory note was forbearance to oppose 
the insolvent's discharge ; and such a bargain is contrary to the 
policy of the insolvent law, and therefore illegal. The Legislature, 
in passing the 1 & 2 Vict. c. 110, had three objects in view : first, 
the relief of insolvent debtors, except so far as the Court might 
otlierwise direct : (sections 23, 90, 91). Secondly, the distribution 
of their estate among their creditors : (sections 87, 88) ; and thirdly, 
the punishment of insolvent debtors for fraud or misconduct. [He 
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referred to sections 69 to 78.] It is obvious, from these enact- Hills 
ments, that it is not the opposing creditor alone who is interested mi'toon. 
in the opposition, but that it enures to the benefit of the other [ 754 ] 
creditors. If, however, the agreement stated in this plea be valid, 
the object of those provisions will be utterly frustrated; for a 
prisoner, fearing opposition from a particular creditor, might 
arrange with him by means of a third person, at the same time 
undertaking to repay the latter after his discharge. Such an 
undertaking would be clearly in violation of the policy of 
the Act. 

(Pabkb, B. : The detaining creditor may at any time consent to 
the prisoner's discharge, whether he has received payment or not ; 
then why may he not discharge the prisoner on receiving the 
security of a third person?) 

Every creditor is to have notice and the power of opposing ; and it 
is manifest that the means of discovery as to the estate and effects 
of the prisoner is to be exercised for the benefit of all the creditors. 
Before adjudication, there can be no lawful bargain between the 
detaining creditor and the insolvent; for, until adjudication is pro- 
nounced, it cannot be known whether it may not proceed upon 
some ground in which the body of creditors are ♦interested. It is [ •tbs ] 
only after a remand at the suit of a particular creditor, that an 
arrangement may be made for the prisoner's discharge. [He cited 
Murray v. Reeves (i), Hall v. Dyson (2), Gould v. Williams (3), Rogers 
V. Kingston (4), Jackson v. Davison (5), Tahram v. Freeman (6), and 
Nerot V. Wallace (7).] 

Montagu Chambers and Willes in support of the rule : [ 766 ] 

In the cases referred to, the agreement was either with the 
insolvent himself, and so had the effect of giving to a particular 
creditor property which ought to have been distributed amongst the 
general body of creditors, or it was an agreement in fraud of the 
creditors. But there is nothing in the spirit or details of the 
Insolvent Act which precludes a stranger from agreeing with a 
creditor to withdraw his opposition in consideration of money to 
be paid by the stranger. The statute enables the Court to dis- 

(1) 32 R. B. 430 (8 B. A C. 421). (5) 4 B. & Aid. 691. 

(2) 85 R. R. 682 (17 Q. B. 785). (6) 2 Dowl. P. C. 375. 

(3) 4 Dowl. P. C. 91. (7) 3 T. B. 17. 

(4) 2 Bing. 441. 



746 1858. EX. 8 EX. 761—762. [: 



Hir.L8 of this plea, it is unnecessary to show that the insolvent was in 
MiTsoK. actual custody at the time of the petition, thereby to give the 
Insolvent Court jurisdiction in the matter ; and therefore that such 
allegation, by reason of its being immaterial, may be struck out of 
the plea. But I entertain very great doubts upon that point ; and 
if the Lord Chief Justice had so held, the plaintiff might have 
tendered a bill of exceptions, as it is not perfectly clear that the 
allegation in question could be struck out. But, at all events, the 
Court could not refuse to grant a new trial upon that groond. It 
was said by the learned Judge that he must assume prima facie 
that the Insolvent Court had jurisdiction. That is not correct, for 
the defendant is bound to establish the fact ; and the question is, 
whether there was evidence to go to the jury in support of the 
plea : the objection not being made to the direction of the learned 
Judge, for he did not reject any of the evidence, but to his holding 
that there was evidence to go to the jury to support the plea. If 
then there was such evidence, there ought not to be a new trial. 
But I think that, in this case, there was no sufficient evidence that 
the insolvent was in actual custody at the time of the petition. It 
was contended that the statement, that it was a friendly arrest, 
was some evidence ; but that is not of itself enough ; for it was not 
only necessary to prove that the insolvent had been arrested, but 
that he was also in custody at the time. The parol evidence, 
therefore, was not sufficient. It was then said, that the document 
which had been obtained from the proper officer of the Insolvent 
Court, and with the seal of the Court, viz. the copy of the causes 

[ •762 ] of detention, *was evidence of the fact of imprisonment. Now, 
assuming that document to have been put in evidence (which the 
plaintiff's counsel disputes), the question is, whether it was 
evidence under the 105th section of the Act, by which copies of all 
orders and proceedings made and had in the matter of the petition, 
sealed with the seal of the Court, are admissible as sufficient 
evidence of the same. It appears to me to be clear that that 
section applies only to the proceedings of the Insolvent Court; 
and that this document is not such a proceeding. It was not 
made evidence by having the seal of the Court affixed to it ; and as 
there was no evidence either with it or independently of it to go to 
the jury, the rule must be absolute. 

Platt, B. : 

It seems to me that, in order to establish this plea, it is necessary 
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to show thafc the insolvent was in custody within a prison. It Hills 

was necessary to show that the Insolvent Court had jurisdiction ; mitson. 

and it was essential to that jurisdiction that the incarceration of 

the insolvent existed at the time of the petition. And I am of 

opinion that there was no sufficient evidence of that fact. The 

copy of the causes was no evidence against the plaintiff; it was not 

made so by the 105th section. It is not a step in the cause, nor 

a proceeding of the Insolvent Court, to which proceedings that 

section alone applies. Independently of this document, there was 

no evidence that the insolvent was in prison ; the conclusion of 

his being in prison cannot be drawn as a necessary consequence 

from its being a friendly arrest. The proof would have been easy, 

for the defendant might have called some person from the prison 

to show that, upon the particular day, the insolvent was there in 

confinement. 

Martin, B. : 

It is not possible to say that, according to the present legal 
system, there ought not to be a new trial. But I much regret 
the present state of the law, as I have *not the slightest doubt [ *763 ] 
in my own mind that the insolvent was in actual custody at 
the time. 

— m Rule absolute. 

PINHORN V. 80U8TER(1). i8«». 

(8 Ex. 763—773 ; S. 0. 22 L. J. Ex. '^66; 21 L. T. 0. S. 92.) 

r 763 1 
In 1824, J. W. H., the tenant of certain copyhold premises, demised ^ ^ 

them for twenty-one years from Christmas, 1823 ; and the lease contained 

a covenant for further renewal. In January, 1847, the devisees of J. W. H., 

who had been admitted tenants as such by the lord of the manor, demised 

the premises to one M., who liad previously purchased the lessee^s interest 

under the lease of 1824. In May, 1847, M. demised the premises to one 

Quested, and, in July, 1847, Quested mortgaged the premises to the 

defendant. By this deed Quested, in consideration of the sum of 400/. 

advanced by the defendant, granted, bargained, sold, and demised the 

premises to him for the residue of the term wanting one day, and also the 

benefit of the covenant for further renewal. The deed contained a proviso 

for redemption in case (guested should pay lOZ., being one half year*s 

interest, on the 29th of January, 1848, and 410/., the principal sum and 

interest, on the 29th of July, 1848. The deed contained covenants for the 

payment of piincipal and interest; and it also provided, that Quested 

should remain in possession until default in payment, with a power to sell 

the premises ; and the proceeds of such sale were to go first in satisfaction 

(1) Followed in Brown y. Metropolis v. Philips (1883) 11 Q. B. Div. 621, 
tan, d'c. Society (1859) 1 E. & E. 832, 626, 52 L. J. Q. B. 581, 49 L. T. 435. 
28 L. J. Q. B. 236 ; and see Kearsfey —J. G. P. 
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PnrHOKK the first point, ve are clearly of opinion that there was sufficient 
SounEB. prima facie evidence of the devisees' title, for they were in posses- 
sion at the time the lease was made, and the lessee came into 
possession under them. The next question is, whether a tenancy 
at will was created by the deed. And I think that, by the actual 
terms of the deed, a tenancy at will was created at the clear yearly 
rent of 150Z., payable quarterly, unless that provision is in some 
way either inconsistent with the general provisions of the deed, or 
falls within the decision of Walker v. Giles, in which the rule upon 
this subject is laid down, that effect must be given, if possible, to 
[ •^Ti ] every word *in a deed. For that purpose we must endeavour to 
make sense of a disputed clause ; but if it is found impossible to 
do 80, as containing provisions irreconcileable with the other 
portions of the deed, such portion of the instrument must be 
rejected. The Court of Common Pleas, in the case of Walker v. 
Giles, looking to the general object of the deed, were unable to 
reconcile the stipulation by which the mortgagor agreed to pay the 
annual sum of 200Z. as tenant at will, inasmuch as the general 
object of the deed was not to create such a demise, but only to 
secure the payment of the subscriptions to the club, that mortgage 
being given with the sole view of securing those contributions; 
and the Court had great diflSculty in reconciling the tenancy with 
that intention, inasmuch as the deed did not contain any provision 
by which the amount paid as rent could go in satisfaction of the 
principal sum. But there is no such difficulty here in reconciling 
the provision as to the tenancy with that applying to the payment 
of the mortgage money, for the clause goes on to provide that the 
mortgagee shall apply the rent, when received, in satisfaction of 
principal and interest. The deed contains a proviso for redemption, 
with covenants for the payment of the mortgage money ; and in 
case of payment of the whole amount due, the mortgagor will be 
entitled to recover back the premises. In the meantime, he is 
tenant at will at an annual rent of 150Z., which is to go in reduction 
of the principal, ^d if a distress is made the amount so levied 
would be deducted also ; and on payment of the balance, the 
mortgagor would also be entitled to recover back the premises ; so 
that there is no inconsistency in this deed between the clause 
creating the tenancy at will and the general object of the instru- 
ment. And I am very glad that it is so, for if we were to hold 
otherwise, we should shake a vast number of small mortgages in 
this form, for I know that such clauses are frequently inserted 
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where there exists doubts as to the solvency of the mortgagor. Pikhobn 
*A8 there is no inconsistency in this clause, we need not strike it soubter. 
out, as the Court of Common Pleas thought themselves compelled [ «772 ] 
to do in Walker v. Oiles. Upon the other point, we shall take 
time to consider whether it will become necessary to hear the 
learned counsel in support of the rule. 

Mabtin, 6., concurred (1). 

Cur. adv. wit. 

Parks, B., on a subsequent day (April 26), said : 

In this case we disposed of every point except one, and upon that 
we took time to consider. The action was for a distress upon the 
plaintiff's goods on the premises of one Quested, who was both 
mortgagor and tenant at will under a deed ; that deed contained 
a clause which we held to create a tenancy at will. It was con- 
tended, that Quested, the tenant at will, by the transfer of his 
interest in the premises to one Sandell, had determined the 
tenancy, and consequently that the power to distrain was gone. 
Several cases were cited, but none of them are precisely in point. 
It however now seems clear, from a case in Yelverton, that the 
assignment by the tenant at will of his interest to a third party is 
no determination of the tenancy, unless the lessor at will have 
notice. That was so decided by the members of the Court in the 
case of Carpenter v. Colins (2). In the course of the discussion in 
that case it was objected, '' that it does not appear that the lessee '' 
— who was lessee at will — " was expelled by the plaintiflf, who was 
lessor, and that no entry of a stranger upon him " — the lessee at 
will — '' (although it be by his agreement) shall determine the lease 
against the lessor, for it is covin if the lessor is not privy and 
acquainted with it ; quod fuit concessum by the other justices." 
The principle laid down in that case clearly is, that a tenant at will 
cannot determine his tenancy by transferring *his interest to a [ *77S ] 
third party without notice to his landlord. Tha distress therefore 
was good, and the rule to enter a verdict for the defendant must be 
absolute. 

RtUe absolute. 

(1) PoUock, 0. B., had left the (2) Yelv. 78. 
Court. 
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Jovn was commenced upon the following day, the plaintiff claiming the 
Gkbtton. ^11 amount of the note. 

It was thereupon objected, upon the part of the plaintiff, that the 
payments made under the above circumstances did not support the 
plea, as they were not payment of the note. The learned Judge 
was of that opinion, and directed a verdict for the plaintiff for the 
amount in dispute, with leave to the defendant to move to set that 
verdict aside and to enter a verdict for him. 

Allen, Serjt., now moved accordingly : 

The payments made by the maker of the note may be treated as 

payments in reduction of its amount; for it was given as a 

[ ^776 ] 'security for the repayment of the loan, and of that a certain 

amount was satisfied. The plaintiff, therefore, can only claim upon 

the note the amount of the balance due. 

(Aldbrson, B. : The note was given to keep alive the 
subscriptions.) 

When the whole of the amount of the loan has been paid by a 
member, that share may be again put up for sale ; but the member 
who has made the payments on account of the loan, does not have 
them restored to him. 

(Alderson, B. : The defendant will not lose his money, for he 
will obtain the benefit of it in the end. He may have lost the 
benefit of enjoying the opportunity of borrowing by purchasing 
other shares. 

Parke, B. : How can the defendant establish the position, that 
the payment of monies for a particular purpose can be applied as 
payments to another purpose ? The plea treats them as payments 
of the note, whereas they were made to keep up the subscriptions.) 

The rules of the society are capable of modification, and the state- 
ment of the plaintiff's attorney may be taken as an admission, 
that a balance of 14Z. only was due to the club with respect to this 
note. 

Parkb, B. : 

I am clearly of opinion that there is no ground for a rule in this 
case. This is an action upon a promissory note made by the 
defendant, by which he promises to pay 40/, on demand^ and the 
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only plea to a certain portion of the amount is, that he has paid Jonbs 
that portion. In order to support the plea, it was necessary to grrtton. 
show that a sum of money was paid eo nomine on account of the 
note; but that the defendant failed to do, for the payment in 
question had no reference whatever to the note. But it was said 
that this note was given, not for the repayment of the full amount 
of 40/., but merely to keep up the weekly payments as required by 
the rules to be made by the holder of the share. If that was so, it 
ought to have been pleaded to the extent of 40/,, but if it had been, 
still there was no evidence of it to support such a plea. The state- 
ment by *the plaintiflf's attorney that the club wanted 14/, only to C *7^7 ] 
settle their claim, is no admission whatever that the payments were 
made and received in satisfaction of so uMich due upon the note. 

Aldebson, B. : 

The defendant was bound to show that the note was satisfied. 
Now the evidence showed that the note was given for the purpose 
of keeping up the payments until the end of the club ; when the 
member ceased to keep these payments up the plaintiff had a right 
to sue upon the note. 

Platt, B. : 

I agree that there ought to be no rule, upon the ground that 
none of the payments were made on account of the note. The 
plea therefore was not supported. 

Rule refused (1). 



IN THE EXCHEQUER CHAMBER. 



(In Error from the Court of Exchequer.) 

SALOMONS V. MILLER. ism. 

(8 Ex. 778—787 ; S. C. 2i L. J. Ex. 169; 17 Jur. 463 ; 21 L. T. 0. S. 198.) ^«y^l- 

Held, in the Exchequer Chamber, affirmiug the judgment of the Court [ ^^^ ] 
of Exchequer— first, that, though the form of the oath of abjuration 
required by the 6 Geo. III. c. 53, mentions the name of ** King George *' 
only, it is not confined to Sovereigns of that name, but the name is merely 
used by way of describing the existing Sovereign, and therefore the form 
must be altered from time to time by the substitution of the name of the 
Sovereign reigning at the time when the oath is taken ; secondly, that the 
words of the oath ** upon the true faith of a Christian," are a substantive 

(1) Martin, B., )ia4 left t^e Court in the course of the argument, 
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MiLLBB. 



Ralomonb part of the oath itself, and not merely part of the ceremony for administer- 

rfl— ^^ ^^ Therefore, a person of the Jewish persuasion, who is elected a 

member of the House of Commons, and takes his seat as such after haying 
taken the oath in the form binding on his conscience, but intentionally 
omitting the words " upon the true faith of a Christian," is liable to the 
penalties imposed by the 1 Qeo. 1, st 2, c. 15, s. 17, (and not repealed by 
15 & 16 Vict. c. 43,) on any person sitting in Parliament without having 
first taken the oath of abjuration. 

[Sbb Attorney-General v. Bradfaugh (1885) 14 Q. B. D. 667, 698, 
64 L. J. Q. B. 206, the Parliamentary Oaths Act, 1866, the 
Promissory Oaths Act, 1868, and the Oaths Act, 1888.] 



IN THE COURT OF EXCHEQUER. 



1858. EDGELL V. BURNABY. 

!_ (8 Ex. 78a-«03 ; S. C. 23 L. J. Ex. 65.) 

[ ^88 ] Jq i^q yoi^ 1823, a pieoe of ground in the pariah of St Margaret, 

Leicester, was purchased by subscription of the inhabitants, and conyeyed 
to the Commissioners for Building New Churches, who erected a chapel on 
part of it and inclosed the remainder for a burial ground. In 1827, the 
chapel and burial ground were consecrated. In 1828 an Order in Council 
was made and published, wheroby, after reciting the 16th section of the 
Church Building Act, 1818 (58 Geo. III. c. 45), which empowers the 
Commissioners to divide populous parishes into two or more distinct and 
separate parishes; also reciting the 21st section of that statute, which 
empowers the Commissioners to divide populous parishes into ecclesiastical 
districts ; also reciting that the Commissioners had made a representa- 
tion to the Crown respecting the increase of population and insufficient 
church accommodation in the patish ; also reciting, that it appeared to the 
Commissioners expedient that an ecclesiastical district should be assigned 
to the new chapel under the provisions of the Church Building Act, 1819 
(59 Geo. m. c. 134); and that the consent of the Bishop had been 
obtained : his Majesty ordered that the proposed division should be made 
and effected according to the provisions of the said Acts. The boundaries 
of the district were duly enrolled under the Church Building Act, 1818, 
s. 22. No Order in Council was made respecting the performances of the 
offices of the Church in the said chapel, or the appropriation of the fees 
payable in respect thereof, nor did the Commissioners make any order as 
to whether the fees for burials, &c. were to be reserved to the incumbent 
of the parish, or assigned to the curate of the chapel, or whether burials, 
&c. should be performed in the chapel. In the year 1848, the corporation 
of Leicester established a cemetery within the borough, under the provi- 
sions of the 11 Vict. c. ii., by which the burial service over deceased persons 
removed for interment in the cemetery was to be performed by, and the 
fees paid to, the incumbent who might have been required to perform the 
service, and would have been entitled to the fees, if the interment had taken 
place in his parish or ecclesiastical district : Held, that the Order in Council 
was made under the Church Building Act, 1818, s. 21, and not under the 
Church Building Act, 1819, s. 1 6; and that, upon enrolment of the boundaries, 
the chapelry became a separate district parish for all ecclesiastical purposes ; 
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and that, after tlie death of the then incumbent of the original parish, the Edgbll 
curate of the district parish was entitled to the fees for burial, both in his r. 

parish and in respect of deceased persons removed therefrom for interment Burn a by. 
in the cemetery. 

This was an action to recover from the defendant certain burial 
fees. After the issuing of the writ, the following case was, by a 
Judge's order made by consent, stated for the opinion of this 
Court: 

The plaintiff, for upwards of twelve months prior to the 8th of 
May, 1852, was vicar of the parish church of Saint Margaret, 
Leicester, in the county of Leicester and diocese *of Peterborough ; [ *789 ] 
and the defendant during such period was and still is perpetual 
curate of the district chapelry of St. George within the said parish, 
which district chapelry was formed as hereinafter mentioned in the 
year 1828. 

The incumbent next before the plaintiff of the said parish church 
resigned his office on the 16th of October, 1850 ; and in February, 
1851, the plaintiff was inducted into the said vicarage, and remained 
in it until his resignation on the 8th of May, 1852. 

In the year 1823, a piece of ground in the said parish of St. 
Margaret was purchased with money raised by the voluntary sub- 
scription of the inhabitants of Leicester as a site for a chapel and a 
burial ground attached to it, and the same having been conveyed to 
his then Majesty's Commissioners for Building New Churches, the 
said Commissioners erected a chapel upon part of it, and inclosed 
the remainder for a burial ground ; and in September, 1827, the 
chapel and the burial ground were both consecrated. 

In the year 1827, the defendant was nominated by the then vicar 
of the said parish and duly appointed stipendiary curate of the said 
chapel, and he filled that office (being duly licensed by the Bishop) 
until and at the time of the Order in Council hereinafter mentioned. 

In the year 1828, the following Order in Council was made, and 
duly published in the London Gazette : 

'' At the Court at St. James's, the 28th of June, 1828, present the 
King's most excellent Majesty in Council. — Whereas, by an Act 
passed in the 58th year of his late Majesty's reign (l), intituled 
'An Act for building and promoting the building of additional 
churches in populous parishes,' it is, amongst other things, 
enacted (2), that in every case in which the Commissioners 
appointed for carrying into execution the purposes of the said Act 

(1) 58 Geo. ni. c. 45. (2) Sect. 16. 
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EnoELL shall be of opinion that it will be expedient to divide any parish 
BaRNABT. ^^o ^^o o^ more distinct and separate parishes for all ecclesiastical 

[ *79(> ] *parposes whatever, it shall be lawful for the said Commissioners, 
with the consent of the Bishop of the diocese in which such parish 
is locally situated, signified under his hand and seal, to apply to 
the patron or patrons of the church of such parish for his consent 
to make such division, and for such patron or patrons to signify his 
or their consent thereto under his hand and seal. And the said 
Commissioners shall, upon the consent of the said patron or patrons 
so signified, represent the whole matter to his Majesty in Council, 
and shall state in such representation the bounds by which it is 
proposed with such consent as aforesaid to divide such parish, 
together with the relative and respective proportions of glebe lands, 
tithes, inoduses, or other endowments, which will, by such division, 
arise and accrue, and remain and be, within each of such respective 
divisions, and also the relative proportions of the estimated amount 
of the value or produce of fees, oblations, ofierings, or other eccle- 
siastical dues or profits, which may accrue and arise within each of 
such respective divisions. And if thereupon his Majesty in Council 
shall think fit to direct such division to be made, such Order of his 
Majesty in Council shall be valid and good in law for the purpose 
of efifecting such division : Provided always, that no such division 
of any parish into district parishes shall completely take effect 
until after the death, resignation, or other avoidance of the existing 
incumbent of the parish to be divided. And whereas by the said 
Act it is further enacted (i), that in any case in which the said 
Commissioners shall be of opinion that it is not expedient to divide 
any populous parish or extra parochial place into such complete, 
separate, and distinct parishes as aforesaid, but that it is expedient 
to divide the same into such ecclesiastical districts as they, with the 
consent of the Bishop signified under his hand and seal, may deem 
necessary for the purpose of affording accommodation for the 

[ *79i ] attending Divine ^service according to the rites of the united Church 
of England and Ireland to persons residing therein in the churches 
and parochial chapels already built, or in additional churches or 
chapels to be built therein, and as may appear to such Com- 
missioners to be convenient for the enabling the spiritual person or 
persons who may serve such churches or chapels to perform all 
ecclesiastical duties within the districts attached to such respective 
churches and chapels, and for the due ecclesiastical superintendence 

(1) Sect. 21. 
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of sach district, and the preservation and improvement of the Edobll 
religious and moral habits of the persons residing therein, the said buknabt. 
Commissioners shall represent such opinion to his Majesty in 
Council, and shall state in such representation the bounds by which 
such districts are proposed to be described ; and if thereupon his 
Majesty in Council shall think fit to direct such division to be made, 
such Order of his Majesty in Council shall be valid and good in law 
for the purpose of effecting such division.' And whereas, by an 
Act passed in the 59th year of his late Majesty's reign, intituled, 
* An Act to amend and render more effectual an Act passed in the 
last session of Parliament for building and promoting the building 
of additional churches in populous parishes,' further provisions are 
made for carrying such division into effect. And whereas the said 
Commissioners have made a representation to his Majesty in 
Council, stating that the parish of 8t. Margaret, Leicester, in the 
county of Leicester and diocese of Lincoln (i), contained, in the year 
1821, when the last census was taken, a population of 15,409 
persons, which has considerably increased since that time ; that the 
parish church was the only consecrated place of worship in the 
parish, and that it affords accommodation for 1,500 persons only ; 
that the said Commissioners have caused a new chapel to be erected 
in the said parish, wherein accommodation has been pro\'ided for 
1,800 persons, including 991 free seats appropriated to the use of 
♦the poor ; that such chapel has been consecrated, and Divine [ ^792 ] 
service is regularly performed therein ; and that it appears to the 
said Commissioners to be expedient for securing a due ecclesiastical 
superintendence of the parish, and the preservation and improve- 
ment of the religious and moral habits of the persons residing 
therein, that an ecclesiastical district should be assigned to the new 
chapel under the provisions of the said Act passed in the 59th year 
of his late Majesty's reign ; and that such district should be named 
St. George's District, with boundaries as follows, &c. (then followed 
a description of the boundaries) ; that the consent of the Bishop of 
the diocese had been obtained as required by the said Act passed in 
the 68th year of his late Majesty's reign ; and humbly praying that 
his said Majesty would be pleased to take the said circumstance 
into consideration, and to make such order therein as to his 
Majesty should seem meet. His Majesty, having this day taken 
the said representation into consideration, was pleased, by and 
with the advice of his Privy Council, to approve thereof, and 

(1) Sic. *• Peterborough " in the Law Journal rejwrt, 
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Edoell to order, as it is hereby ordered, that the proposed division be 
BuRNABT. accordingly made and effected according to the provisions of the 
said Acts. 

"C. C. Gbbvillb." 

The boundaries of the district assigned to the said chapel were, 
on the 29th of October, 1828, duly enrolled according to the pro- 
visions of the 68 & 69 Geo. III. No Order in Council has ever been 
made respecting the performance of the offices of the Church of 
England in the said chape), or respecting the appropriation of fees 
payable in respect of the performance of such offices ; nor have the 
Commissioners for Building New Churches made any order or 
determination whether any and what part or proportion of the fees 
or dues for marriages, baptisms, churchings, or burials, were to be 
reserved to the vicar of the said parish, or to be assigned to the 
[ *79H ] curate of the said *chapel, or whether any banns of marriage should 
be published, or whether marriages, or baptisms, churchings, or 
burials should be solemnised or performed in such chapel or not. 
Burials, however, of persons dying within the said district have 
been, in fact, performed by the defendant from time to time in the 
consecrated burial ground attached to the said chapel. The fees 
payable in respect of such burials were received by the clerk of the 
district chapelry, and regularly paid over by him to the vicar for 
the time being of the parish church of Saint Margaret aforesaid, 
until December, 1846, when the then vicar of the said parish, the 
Bev. A. Irvine, died ; since which period the clerk has paid them 
over to the defendant, who has retained them to his own use. 

On the death of Mr. Irvine, the Bev. W. Anderdon was appointed 
vicar of the said parish, and he continued to hold this living until 
the 15th of October, 1860, when he resigned it, and was succeeded 
by the plaintiff. During the whole of Mr. Anderdon's incumbency, 
the fees for burials in the burial ground attached to the said district 
chapelry of St. George were retained by the defendant to his own 
use. The amount of the fees for such burials between the 15th of 
October, 1850, and the 8th of May, 1862, whilst the plaintiff held 
the vicarage, was 80Z. 14«. 6d., and that sum the plaintiff claims to 
recover in this action. 

This action is also brought to recover the sum of 15Z. 5«., for 
other burial fees. In the year 1848, an Act of Parliament passed 
(11 Vict. c. ii.), by which the mayor, aldermen, and burgesses of 
the borough of Leicester, at the council of such borough, were 
authorised to make and maintain a cemetery or burial-ground 
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within the said borough. The cemetery was established and Edgell 
opened for interment prior to the 15th of October, 1850. The burkaby. 
defendant, on notice being given to him from time to time for [ *794 ] 
that purpose, between the 15th of October, 1850, and the "^Sth of 
May, 1852, performed in the consecrated part of the said cemetery the 
burial service according to the rites of the Church of England over 
deceased persons removed for interment therein from St. George's 
district aforesaid, and upon each of such interments the defendant 
received the fee of 2«. 6c2., amounting in the whole to 151. 5«. 

The question for the opinion of the Court is, whether the plaintiff 
is entitled to recover both, or either and which, of the said sums of 
802. 14«. 6^. and 15/. 5^. If the Court should be of opinion that the 
plaintiff is entitled to recover, judgment is to be entered for the 
plaintiff for the amount and costs ; but it the Court shall be of 
a contrary opinion, judgment of noUe prosequi is to be entered. 

Phipson {Cockle with him) for the plaintiff : 

The plaintiff is entitled to recover the fees both for burial in 
St. George's district and in the cemetery. By the Church Building 
Act, 58 Geo. III. c. 45, s. 16, provision is made for dividing any 
parish into two or more distinct and separate parishes for all 
ecclesiastical purposes. But in case the Commissioners shall not 
think that expedient, then, by the 21st section, parishes may be 
divided into ecclesiastical districts, to be served by curates appointed 
by the incumbent of the parish. The 59 Geo. III. c. 184, s. 16, 
enables *the Commissioners to assign to any chapel a particular [ *796 ] 
district under the immediate care of the curate, subject to the 
control of the incumbent of the parish ; and it empowers the Com- 
missioners, with the consent of the Bishop, to determine whether 
any and what part of the fees for marriages, baptisms, churchings, 
and burials shall be assigned to the curate. Under that statute a 
district was assigned to this chapel in the year 1828 ; and the 
defendant, who was the original curate of the chapel, then became 
stipendiary curate of the district so assigned. Then, what was the 
condition of the defendant at that time ? The Order in Council 
makes no provision as to fees for ifiarriages, baptisms, churchings, 
or burials, and consequently those fees continued payable to the 
incumbent of the parish. By the 8 & 9 Vict. c. 70, s. 17, it is 
declared that the church of any district chapelry shall be a perpetual 
curacy, and the minister shall not be a stipendiary curate, but a 
perpetual curate, and shall not be subject to the control of the 
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Bdokll incumbent of the parish, except as to Easter ^ofiferings and 
BusNABT. '* '^^> ^' <^7> reBerved to the incambent on the assignment of such 

[ *796 ] district chapelry." But although that statute converts the 
stipendiary curate of a district chapelry into a beneficed clergyman, 
there is nothing in its language which expressly or impliedly 
deprives the incumbent of the parish of the burial fees. There is no 
provision for making him compensation; and the object of the 
exception was to prevent his right to fees reserved on the assign- 
ment of the district chapelry from being affected by its change into 
a perpetual curacy. There is a broad distinction between an 
ecclesiastical district formed under the provisions of the 58 Geo. III. 
c. 45, s. 21, and a district assigned to a chapel under the 59 Geo. lU. 
c. 134, s. 16, which is the case here : the former becomes an 
ecclesiastical district for all purposes whatever, and as a necessary 
incident the curate would perform the burials, marriages, &;c, and 
be entitled to the fees ; but in the latter case the Commissioners* 
with the consent of the Bishop, are to determine whether burials, 
marriages, &c., shall be performed there, and if so, what proportion 
of the fees shall be assigned to the curate. Some light is thrown 
on the question by the 14 & 15 Vict. c. 97. The 6th section enacts, 
that where fees are not reserved, ** or do not otherwise belong to 
the incumbent of the original parish," they shall be paid to the 
incumbent of the district chapelry ; and the 2nd, 3rd, 4th, and 5th 
sections expressly provide for compensation in certain cases to the 
incumbent for loss of fees. The right to fees for burial in the 
cemetery mainly depends on the same question. By the 24th 
section (l) of the Cemetery Act, (11 Vict. c. ii.), burial service in 

[ ^797 ] *the consecrated part of the cemetery is to be performed by the 

(1) Enacts, "That each of the removed for interment within the 

several incumbents of parishes within consecrated part of any cemetery 

the said borough, which now have or established under the powers of this 

shall hereafter have duly consecrated Act from the parish of such incum- 

burial grounds attached to them, bent or from any ecclesiastical district 

wherein such incumbents now are or taken out of such parish and not 

hei-eafter shall be liable to be required haying any consecrated burial ground 

to perform the burial service, and attached thereto, and over whose 

entitled to the fees for interment corpse the said service could have 

therein, %hall and he is hereby re- been lawfully required to be per- 

quired, on convenieut notice being formed if the same had beon interred 

given to him, to perform, or cause to in the burial ground of a parish 

be performed by some clergyman of church; and for every such inter- 

the Established Church whom he may ment, the incumbent shall be entitled 

appoint, the burial service according to the fee or sum of two shillings and 

to the rites and usage of the said sixpenca'* 
Church over every deceased pei'son 
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incumbent of the parish or ecclesiastical district, who is liable to be Edobli. 
required to perform the burial service, and entitled to the fees for bdbnabt. 
interment therein. 

Manisty for the defendant : 

The Commissioners acted under the 58 Geo. III. c. 45, s. 21, and 
not under the 59 Geo. III. c. 184, s. 16 ; for the division was made 
by an Order in Council upon the representation of the Commissioners, 
and with the consent of the Bishop, as required by the former 
statute. Then, by the 24th section of that Act the district 
became a separate and distinct parish; although no burials, 
marriages, &c., could be solemnised therein until after the death 
or resignation of the then incumbent: *(8ect. 28). Upon that [•^dS] 
event, all laws and customs relating to ecclesiastical fees applied to 
this district : (sect. 27) ; and it became a separate and distinct 
parish for all ecclesiastical purposes whatever. Moreover, the 12th 
section of the 59 Geo. III. c. 134, declares, that all churches built 
under the provisions of the 58 Geo. III. c. 45, " whether belonging 
to parishes completely divided, or to district parishes, shall, 
immediately after the consecration thereof, become and be deemed 
to be, and be distinct benefices and churches for all ecclesiastical 
purposes," provided that during the then existing incumbency 
each churches shall be served by licensed stipendiary curates 
appointed by the incumbent. The 8 & 9 Vict. c. 70, s. 17, has 
reference to the 59 Geo. III. c. 134, s. 16, by which the Com- 
missioners are empowered, when they assign a particular district 
to any chapel, to require the curate to perform the burial and other 
services, and to allot him a portion of the fees. 

(Platt, B., referred to Gibson's Codex, p. 452.) 

This is not a burial ground belonging to the original parish, but 
ground purchased by the parish, and conveyed to the Commis- 
sioners, so that the common law cannot apply to it. Then with 
respect to the fees for burial in the cemetery, the defendant is 
entitled to them under the 24th section of the 11 Vict. c. ii. 

Phipson replied. 

Pollock, C. B. : 

I am of opinion that the plaintiff is not entitled to recover either 
of the sums in question. Our judgment might proceed on this 
narrow ground, that, with reference to the 58 Geo. III. c. 45, and 
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Edoill 59 Geo. III. c. 184, the plaintiff has failed to makd cmt any title 

BoRNAuY. whatever to these fees ; and under the 11 Vict. c. ii., s. 24, the fees 

for burial in the cemetery are to be paid to the incumbent " liable 

to be required to perform the service in his parish or ecclesiastical 

district." It is, however, more satisfactory to enter into the result 

[ *799 ] of the Acts of Parliament. This is a *division of a populous parish 
into an ecclesiastical district, under the provisions of the 21st 
section of the 58 Geo. III. c. 45. The Commissioners are required 
to describe the boundaries of the proposed district ; and, by sec- 
tion 22, the description is to be enrolled and registered. Then, by 
section 24, such districts become district parishes ; and the churches 
and chapels assigned to such districts, when duly consecrated, 
become the district parish churches of such district parishes for all 
purposes of ecclesiastical worship, and as to all burials &c., and in 
relation to all fees, save as in that Act excepted. The 28th section 
makes an exception in favour of the then incumbent of the original 
parish ; but, upon his death, the ecclesiastical district becomes, to 
all intents and purposes, a separate and distinct parish, and the 
curate is entitled to the fees in his own right, just as if the district 
had been originally a separate parish. That, in my opinion, is the 
law, independently of the consideration, that this is not an ancient 
burial ground belonging to the parish ; but calling in aid that cir- 
cumstance, there is stronger reason for holding that the plaintiff 
cannot recover, since this is a cemetery, to which the custom of 
England and canon law do not apply. 

Aldbrson, B. : 

I am of the same opinion. It seems to me that the 58 Geo. III. 
c. 45, and 59 Geo. III. c. 184, are capable of receiving a simple and 
plain construction. Those statutes provide for three things : First, 
where the Bishop and patron concur in the division of a populous 
parish into two or more distinct and separate parishes ; then, if the 
Commissioners think it expedient, upon their representation the 
Crown is empowered to make the division. That is under the 
16th section of the 58 Geo. III. c. 45 ; and if that had been done in 
this case, it follows that the defendant would have had all the 
rights of an incumbent of a distinct parish. Secondly, there is a 
power for the Crown, upon the representation of the Commissioners, 
'800 ] without the consent of the ^patron, to divide populous parishes 
into ecclesiastical districts. That is under the 21st section. By 
the 22nd section, the Commissioners are to enrol and register a 
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description of the boundaries of the new parishes or districts ; and Edokll 
thereapon, by the 24th section, such districts become district burnabt. 
parishes ; and the churches and cbapels assigned to such districts, 
when duly consecrated, become district parish churches; and 
marriages and burials, &c., are permitted to take place therein, and 
the fees and oblations arising therefrom belong to the incumbent of 
such district parish, "except as in that Act is excepted; " and that 
is only during the life of the then incumbent of the original parish. 
The third case is under the 59 Geo. III. c. 184, s. 16 ; but that enact- 
ment has a totally different object. The assignment is not to be made 
by the Crown, but by the Commissioners, who are empowered, 
with the consent of the Bishop, to assign a particular district to 
any chapel of ease or parochial chapel. That district is to be under 
the immediate care of the curate of the chapel, but subject to the 
control of the incumbent of the parish ; and the Commissioners, 
with the like consent, are to determine whether burials &c. are to 
be performed there, and whether any fees are to be paid to the 
curate. That is not acted upon here. The Order in Council 
recites the 16th and 21st sections of the 58 Geo. III. c. 45 ; it then 
recites that the Commissioners have made a representation to the 
Grown, that the population of the parish has increased, and that it 
appears to them expedient that an ecclesiastical district should be 
assigned to the new chapel under the provisions of the 59 Geo. III. 
But the division of the parish is not made under that statute ; if it 
had been, the ecclesiastical district would have been under the 
control of the incumbent of the parish, and it would have been 
unnecessary to recite in the order the 68 Geo. III. c. 45, or to 
apply to the Crown to exercise its power and make the division ; 
whereas the Crown approves of the representation, and orders the 
proposed *division. Taking the Order in Council altogether, this [ *^^ ] 
is a division of a parish into an ecclesiastical district, under the 
21st section of the 58 Geo. IIL c. 45 ; and consequently, upon the 
death of the then incumbent, the defendant, as curate of the dis- 
trict, was entitled to the burial fees. It follows that, under the 
11 .Vict. c. ii. s. 24, he is also entitled to fees for burial in the 
cemetery. 

Platt, B. : 

I am of the same opinion. It seems to me that the right to each 
of these sums rests on the same ground, and that if the plaintiff is 
entitled to the one, he is also entitled to the other. The 8 & 9 Vict. 

B.B. — VOL. XCI. 49 
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Edoell c. 70, and 14 & 15 Vict. c. 97, may be entirely left out of the 
BuRNART. case : the riglits of the parties depend on the 58 Geo. III. c. 45, 
and 59 Geo. III. c. 184. The Order in Council recites the law on 
the subject, and points to the power under which the Commissioners 
assume to act. Where church accommodation is insufficient, the 
58 Geo. III. c. 45, affords the means of dividing a parish into two 
or more distinct and separate parishes, and also of dividing parishes 
into ecclesiastical districts. In the former case there are, in the 
first instance, three interests to be consulted, that of the Grown, 
the Bishop, and the patron ; in the latter case, the Crown and 
Bishop only. If the requisite parties consent, the order itself 
operates as an effectual division of the parish into separate parishes. 
There is then another party interested, viz. the incumbent, and he 
is left in statu quo. That being the law, it appears that in this 
case the Commissioners, with the consent of the Bishop, made a 
representation to the Crown, proposing a division of the parish ; 
and that was approved of, and an order made, that the proposed 
division be effected. When the 21st section of the 58 Geo. in. 
c. 45, is looked at, followed as it is by the 22nd and 24th sections, 
there can be no doubt that the effect of that order was to separate 
the portion of the parish mentioned in the order, and render it not 
[ ^^02 ] merely a separate district, but a separate *and distinct parish, the 
then incumbent of the original parish being entitled to the fees so 
long as he remained incumbent. The 24th section is decisive on 
the point. I therefore think that the plaintiff is not entitled to 
recover either of these fees. 

Martin, B. : 

I am of the same opinion. If the 58 Geo. III. c. 45, be carefully 
looked at, the case is clear. The 8th section empowers the Crown 
to appoint Commissioners for carrying the Act into execution. The 
Idth and 14th sections enable the Commissioners to grant money 
to parishes for building churches. Then the 16th section begins 
by directing what shall be done in large and populous parishes, 
and provides for a complete separation or division of any parish 
into distinct parishes. But, in order that the then incumbent may 
not thereby be deprived of his ecclesiastical dues and profits, there 
is a proviso that no such division shall completely take effect until 
after the death, resignation, or avoidance of the existing incumbent 
When either of those events takes place, by the 17th section, the 
ecclesiastical dues and profit? belong to the incumbent of each 



▼OL. xci.] 1853. EX. 8 EX. 802—803. 771 

division. The 2lBt section provides for the division of populous Edobll 
parishes into ecclesiastical districts; and, in that case, by section 80, bubnary. 
the division is not to affect any land, glebe, tithes, nwduses, or 
endowments of the original parish ; and the rights of the existing 
incumbent in respect of burials, marriages, &c., are preserved by 
the 28th section. The Act goes on to provide for payment of the 
minister out of the pew rents : section 63. That statute is not 
only clear, but very sensible and reasonable. The difficulty arises 
from the 16th section of the 59 Geo. III. c. 184. But the object of 
that enactment was to enable the Commissioners to take from the 
existing incumbent of a parish a portion of his fees, and assign 
them to the curate of a chapel of ease or parochial chapel. The 
8 & 9 Vict. c. 70, s. 17, deals with the state of things *under the [ *803 j 
16th section of the 59 Geo. III. c. 134. The local Act, 11 Vict. 
c. ii., merely makes a reasonable provision for services to arise in 
respect of burial, and gives the remuneration to the person who is 
bound to perform the ceremony. 

Judgment of nolle prosequi. 



WHYMAN V. GARTH. ms. 

(8 Ex. 803—807; 8. C. 22 L. J. Ex. 316.) Jl/ay 23, 26. 

The Evidence Act, 1851 (14 & Id Vict. c. 99), s. 2, which renders the [ 803 ] 
parties to a suit competent and compellable to give evidence, has not 
altered the rule of law which requires a written instrument to be proved 
by the attesting witness (1). 

This was an action of ejectment by a mortgagee. 

At the trial, before Cresswell, J., at the last York Spring Assizes, 
the plaintiff's counsel produced the mortgage deed ; but instead of 
proving its execution by the attesting witness, he called the 
defendant, who bad been subpoenaed, and asked him whether he 
had not executed the deed. This question being objected to by the 
defendant's counsel, the learned Judge ruled that the execution of 
the deed could only be proved by the attesting witness, and he non- 
suited the plaintiff, reserving leave to him to move to enter a 
verdict. 

A rule nisi having been obtained accordingly, 

Atherton showed cause (May 28) : 
The question turns on the effect of the 14 & 15 Vict. c. 99, s. 2, 

(1) The application of this rule is ss. 1 and 7, and see Be Bice (1886) 32 
now restricted by 28 & 29 Vict, c 18, Ch. Div. 35, 55 L. J. Oh. 799.-nr. G. P. 

49—2 
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Whtman which enacts, " that on the trial of any issue joined, or of any 
gauth matter or question, or on any inquiry arising in any suit, action, or 
other proceeding in any court of justice, or before any person 
having by law, or by consent of parties, authority to hear, receive, 
and examine evidence, the parties thereto, and the persons in 
whose behalf any such suit, action, or other proceeding may be 
brought or defended, shall, except as hereinafter excepted, be 
competent and compellable to give evidence, either viva voce or by 
[ ^804 ] deposition, ^according to the practice of the Court, on behalf of 
either or any of the parties to the suit, action, or other proceeding.'* 
By that enactment the defendant was, no doubt, a competent and 
compellable witness in the suit. But it is an inflexible rule or 
canon of evidence, that where it becomes necessary to prove the 
execution of a deed, and it appears on inspection of the deed that 
there is an attesting witness, that primary source of evidence must 
in the first instance be exhausted, or its absence satisfactorily 
accounted for. There is nothing in the language of the statute to 
abrogate that rule, and there is no reason for giving it an operation 
which its terms do not strictly warrant. The enactment is affirma- 
tive : it defines the alteration intended to be made, leaving the law 
in other respects as before. If the attesting witness can be dispensed 
with in suits between the parties to the deed, there is no reason why 
the same law should not prevail in actions against strangers. For 
instance, in an action by the assignee of the reversion against the 
lessee, the execution of the lease might be proved by the lessor. 

(Aldbrson, B. : In Johnson v. Mason (i), Lord Kenton is reported 
to have said, '' that Lord Mansfield had once by surprise 
allowed a man to acknowledge his own deed in Court, without 
calling the subscribing witness ; but he afterwards changed his 
opinion, and held that a party should not be allowed to acknowledge 
his deed until it had been proved by the subscribing witness.") 

So inflexible was the rule, that although a person stood by and saw 
the execution of the deed, his testimony was nevertheless inad- 
missible. The maxim '^ cessante raticne legis cessat ipsa bx," does 
not apply in this case ; since the attesting witness may be aware of 
facts connected with the execution of the deed not within the 
knowledge or recollection of the parties to it. 

[ ♦806 ] (Platt, B. : Suppose a defendant omits *to plead " nan est factum.'*) 

(1) 1 Esp. 89. 



VOL. xci.] 1853. EX. 6 EX. 805—806. 77« 

That is a waiver of his right to require proof of the deed : it is like Whtxak 
an admission by a party in Court. Gabth. 

(Pollock, G. B. : In Call v. Dunning (i), which was an action on 
a bond, it was held, that the answer of the defendant in Chancery to 
a bill filed for a discovery, in which he admitted the bond to have been 
executed by him, was only secondary evidence of its execution, and 
consequently did not dispense with the necessity of calling the 
attesting witness. How can the examination of a party in a court 
of law be stronger than his admission on oath in a court of 
equity?) 

Abbot V. Plumbe (2) and Barnes v. Trompowsky (3) are also autho- 
rities to show that the presence of the attesting witness cannot be 
dispensed with. The only exception to the rule is, where the deed 
is produced by the party against whom it is used : Bowles v. 
Langtcorthy (4). 

Hardy in support of the rule : 

The case of Abbot v. Plumbe goes to this extent, that the 
admissions of a party as to the contents of a written instrument 
are not evidence against him. That doctrine was overruled by 
Slattene v. Pooley (5). There Lord Abinger, C. B., says, " I have 
always considered it as clear law, that a party's own statements are 
in all cases admissible against himself, whether they corroborate 
the contents of a written statement or not." The allowing a person 
to admit the contents of a deed ex necessitate presupposes his 
acknowledgment of the execution of it. In Johnson v. Mason (6), 
it does not appear that the person who acknowledged the deed was 
a party to the cause. The rule of evidence referred to was founded 
on the pre-existing state of the law ; but, since the parties to an 
action are now compellable witnesses, the same rule ought to 
prevail as in courts of equity, *where the admission by a defendant [ *S06 ] 
in his answer of the execution of a deed renders it unnecessary to 
prove it by the attesting witness. 

(Martin, B. : This is somewhat analogous to a deed set out on 
oyer^ which was admitted for that purpose ; but if it was required 
to be used for any other purpose, it was necessary to prove it in 
the usual way.) 

(1) 4 Eaat, 53. (4) 5 T. R. 366. 

(2) 1 Doug. 216. (5) 00 R. R. 760 (6 M. & W. 664). 

(3) 7 T. R 265. (6) 1 E^p. 89. 
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Whtm AM There is no difference in principle between an admission by a party 
Gabth. ^^ 0^^^ ^^ ^ court of law and an admission by a defendant in his 

answer in Chancery. Formerly, if a party to a suit in Chancery 

was examined as a witness, a decree could not be taken against him ; 

but that rule has ceased since the 14 & 15 Vict. c. 99, s. 2: 

Harford v. Ree$ (i), Robinson v. Briggs (2). 

(Pollock, C. B. : Many years after Call v. Dunning was decided, 
there was a case of Rex v. Harringworth (3), where, in a question 
of settlement, it was proposed to prove the execution of an indenture 
of apprenticeship by the pauper, who was a party to it. Lord 
Ellbnborough, Ch. J., there says, " If any general rule is to 
prevail, this is certainly one that is as fixed, formal, and universal, 
as any that can be stated in a court of justice.*' He seems, 
however, to reject the notion, that the subscribing witnesses know 
most about the transaction. He says,'^ Others may know better or 
more of the transaction than they ; but, inasmuch as they are the 
plighted witnesses, the knowledge they have upon the subject is 
essential, and, if it can be procured, must be forthcoming.") 

Cur, adt\ vuU, 

The judgment of the Court was now delivered by 

Pollock, C. B. : 

The question in this case is, whether, since the 14 & 15 Vict. c. 92, 
s. 2, the execution of his deed can be proved by a party to the 
cause, who is subpoenaed as a witness, without calling the 
subscribing witness ; and we are of opinion that it cannot. In 
[ •807 ] saying this, I also express •the opinion of my brother Pabke, who 
did not hear the argument We think that the rule of law 
requiring proof by the subscribing witness is bo inflexible, clear, 
and universal, that it cannot be set aside by any reasoning, 
however cogent,— and certainly it must be admitted that there is 
considerable force in the arguments founded on the recent 
statute. 

The cases, when carefully examined, will be found to have 
established, as we think, these principles as those on which our 
decision must turn. 

The attesting witness must be called to prove the execution of a 

(1) 9 Hare, App. Ixx. 15th February, 1852, 

(2) Cor. Vice-chancellor Stuabt, (3) 4 M. & S. 350. 
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deed, for this reason, that by an imperative rule of law the parties Whyman 
are supposed to have agreed iiiter se that the deed shall not be garth. 
given in evidence without his being called to depose to the circum- 
stances attending its execution. If, therefore, the attesting witness 
is not called, the deed cannot be read, because this agreement 
cannot be broken; bat any agreement may be waived by the 
parties to it. If, then, in the course of the proceedings in the 
cause, the party to the deed admits the execution, or if by his 
pleadings he does not require the execution to be proved, he may 
be very reasonably said to have waived the agreement, and the 
other party, accepting the waiver, does not call the attesting 
witness. In equity an admission in the defendant's answer is 
sufficient, and is a waiver of the agreement; but the bill and 
answer are the pleadings in equity, and an admission in the answer 
is the same as an admission on the pleadings at law. But here, on 
the pleadings, the defendant has put the execution of the deed in 
issue, and he is called and compelled as a witness to prove the fact. 
How can that be put reasonably as a waiver of the agreement, not 
to give the deed in evidence without calling the attesting witness ? 
Manifestly it is no waiver at all. This rule, therefore, must be 
discharged. ^^ discharged. 



DAVIES V. MAYOR, &c. of SWANSEA. issa. 

May 30. 
(8 Ex. 808—813 ; S. C. 22 L. J. Ex. 297.) -_ 

In an action against a corporation acting as local board of health under L <^<}(> J 
the Public Health Act, 1848, for breach of a building contract, no notice 
of action was necessary under s. 139 of that Act (1). 

The first count of the declaration stated, that, by a certain deed 
between the plainti£f of the one part, and the defendants of the 
other part, acting under and by virtue of the Public Health Act, 
1848, as the local board of health in and for the borough of 
Swansea, the plaintiff did contract and covenant with the defen- 
dants that he, the plaintiff, would, in a good and workmanlike 
manner, and *with materials sufficient and proper of their several [ *^^ 1 
kinds, execute, perform, and complete all and singular the works 
mentioned in the specification thereunto annexed, in and about 
the constructing a sewer or culvert in the town of Swansea, accord- 
ing to the said specification and the plan prepared by a certain 

(1) As to notice of action, see the s. 1 of that Act. See also Sharpington 
Public Authorities Protection Act, v. Fidham Ottardiuna [1904] 2 Ch. 449, 
1893, and compare the language of 73 L. J. Ch. 777. 
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[ •810 ] 



surveyor ; the several portions of the works to be completed on 
or before the times mentioned in the specification, and to the 
satisfaction of the surveyor of the said local board, to be testified 
by a certificate under his hand. And by the same deed it was 
provided and agreed that, if the plaintiff should, from bankruptcy, 
insolvency, or any cause whatever, be prevented or delayed in 
proceeding with the said works according to the said deed and 
the said specification, or should not proceed therein to the entire 
satisfaction of the surveyor, it should be lawful for the said local 
board, after three days* previous notice, signed by their clerk 
or surveyor, to be given to the plaintiff, of their intention so to 
do, to employ any other builder, workman, or other person to 
proceed with the works and complete the same; and, at the 
expiration of the said notice, the deed should, at the option of 
the local board, become void as to the plaintiff, and the amount 
then already paid to the plaintiff by the local board should be 
considered to be the full value of the works executed by the plain- 
tiff up to the time when such notice should have expired, and 
no further claim whatever should be made by the plaintiff under 
the said deed for contract works, or additioncd works, which might 
have been done by the plaintiff up to that time; and the 
materials, whether prepared or unprepared, which might have 
been at that time on the premises, should become the property 
of the local board without further payment for the same. And 
in the said specification it was provided, that payment for the 
whole works should be made as follows : that is to say, one-fourth 
of the whole amount should be paid when one-third of the value of 
the works should be certified *by the surveyor to have been com- 
pleted to his satisfaction; another fourth part thereof, when 
two-thirds of the work should have been so certified ; another fourth 
part on the completion of the work so certified ; and the remaining 
fourth part to be paid within two calendar months from the time 
when the full and satisfactory completion of the contract should 
be certified to the local board in manner aforesaid. Averments, 
that the plaintiff commenced, and in part executed, the works, and 
was ready and willing to complete them upon the terms and in the 
time and manner in the deed and specification mentioned. Breach, 
that, after the plaintiff had executed a part, and before he had 
completed one-third of the value of the works, and before any 
payment whatever, the defendants refused to permit the plaintiff 
to complete the works, whereby he lost great gains, &c. 
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The second count was in trover for the conversion of huilding Davirs 
materials, &c. Mayor, &c. 

Pleas (inter alia), secondly, that the alleged grievances were com- ^^ Swansea. 
mitted after the Slst of August, a.d. 1848, and after the passing of 
the 11 & 12 Vict. c. 63, intituled the Public Health Act, 1848. 
That the said grievances were things done or intended to be done 
by the defendants, as the local board of health in and for the 
borough of Swansea, under the provisions of the said Act ; and that 
no notice of action was given. 

Third plea to first count, That, after the commencement of the 
works, the plaintiff, by some cause to the defendants unknown, and 
not in any way caused by the act or default of the defendants, was 
prevented and delayed from proceeding with, and did not proceed 
with, the said works according to the said deed and specification, 
and to the satisfaction of the surveyor, but therein wholly failed 
and made default ; whereupon the defendants, as such local board, 
by a certain notice signed by the clerk to the said local board, and 
delivered to the plaintiff, gave notice of *their intention to proceed [ •8ii ] 
with the said works, and for that purpose to employ such persons 
as to them should seem fit ; that, on the expiration of the said 
notice, and of three days after the date and delivery thereof, 
the said deed did, at the option of the defendants, become void as 
to the plaintiff, and the defendants did proceed with the said works 
according to the said notice, and did employ divers other persons 
to complete the same ; and that, by reason of the premises, they 
did refuse to permit the plaintiff to complete the works, as for the 
causes aforesaid they might lawfully do. 

The fifth plea, which was pleaded to the second count, justified 
the conversion of the materials for the same causes as stated in 
the third plea. 

The plaintiff demurred to the second and third pleas ; and to the 
fifth replied that, before the converting of the materials, the plain- 
tiff had executed a portion of the works, and was ready and willing 
to complete the residue ; that no payment whatever had been made, 
nor had the plaintiff received any satisfaction for or on account of 
the part of the works so executed. 

To this replication the defendants demurred (i). 

(1) One of the defendants* points obligation in the defendants to con- 
fer argument was, that the first count tinue the employment of the plaintiff 
of the declaration was bad in substance, in the works, 
inasmuch as it did not show any legal 
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Quain for the plaintiff : 

The declaration discloses a good cause of action. It states a 
special contract on the part of the plaintiff to execute the works in 
manner provided, which clearly implies that the defendants will 
allow him to complete them. Moreover, there is an express power 
for the defendants to terminate the employment in certain events, 
which provision would be useless if they were not otherwise bound 
to continue to employ him. Such a stipulation conclusively shows 
that, subject *to that provision, this is a contract to employ the 
plaintiff until the completion of the works. PUkington v. Scott (1) 
and Hartley v. Cummings (2) are authorities to that effect. 

The second plea is bad. The Public Health Act, 11 & 12 Vict 
c. 68, s. 139, requires notice of action ^* for any thing done or intended 
to be done under the provisions of that Act." That is not applicable 
to a contract of this kind, but has reference to a tort or a quan tort 
committed in the bond fide exercise of the powers conferred by that 
statute. 

{WiUes, for the defendants, admitted that this plea could not 
be supported.) 

The third plea is also bad, and the replication to the fifth plea good. 
The language of the contract shows that the parties never contem- 
plated that the power to determine it should be put in execution 
until after some payment had been made. It is provided that, at 
the expiration of the notice, the amount '' then already paid " to the 
plaintiff should be considered the full value of the works executed up 
to the expiration of the notice ; and that ** no further claim " should 
be made by the plaintiff for additional works ; and that the materials 
then on the premises should become the property of the defendants 
'* without further payment for the same.*' The clause in question 
is of a penal nature, and ought, therefore, to receive a strict 
construction. Besides, it is a stipulation introduced for the benefit 
of the defendants, and, according to the rule of law, ought to be 
taken most strongly against them and in favour of the plaintiff. It 
is similar to an exception in a lease : Bnllen v. Denning (a) ; or a policy 
of insurance : Blackett v. Royal Exchange Assurance Company (4). 

Willes, contra : 
The third and fifth pleas are good, and the replication to the 



(1) 71 R E. 781 (15 M. & W. 657). 

(2) 75 E. E. 722 (5 C. B. 247). 



(3) 29 E. E. 431 (6 B. & C. 842). 

(4) 37 E. E. 695 (2 Cr. & J. 244). 
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latter plea bad. Instead of the general language of the clause, D a vies 

which applies to any case "^of delay, the plaintiff would read it as if mayor, ka. 

it provided, that " if at any time after the first third of the works °^ Swansea. 
shall be certified by the surveyor to have been completed to his 
satisfaction, and payment for it made,'* the plaintiff should become 
bankrupt, &c. 

(Alderson, B. : In that case there would be no provision for 
bankruptcy occurring before the first payment.) 

The other side concede that the notice might be given after the first 
payment ; and, if so, there is nothing unreasonable in construing 
the words of the clause according to their plain and ordinary mean- 
ing ; for less would be due to the plaintiff before than after the 
completion of the first third of the works. The words '* ambunt 
then already paid '* mean the ** amount, if any, which has then 
been paid." 

(Alderson, B. : The clause as to notice would clearly apply if the 
plaintiff, before the first payment, was prevented by bankruptcy 
from doing the work.) 

The replication admits the notice, and that the plaintiff was guilty 
of delay, and shows no sufficient reason why the defendants should 
not exercise the power reserved to them. (He was then stopped by 
the Court.) 

Qtiain replied. 

Pollock, C. B. : 

Our judgment must be for the defendants on the third and 
fifth pleas, and for the plaintiff on the second. It is by no means 
clear, that, in a case like the present, there is any injustice in 
such a stipulation ; but however that may be, we are bound to 
administer the law with reference to the contract of the parties, and 
that applies equally to a delay before or after the first payment. 
The words ''amount then paid'* mean "amount, if any, then 
paid." 

Alderson, B., Platt, B., and Martin, B., concurred. 

Judgment for the plaintiff' on the second plea, and 
for the defendants on the third and fifth pleas. 
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J858. HUNT V. HECHT. 

June 6. 
(8 Ex. 814—818 ; 8. C. 22 L. J. Ex. 293.) 

^ -' There can be no acceptance and actual receipt of goods within the 17ih 

section of the Statute of Frauds, 29 Car. 11. c. 3 (1), unless the vendee has 
had an opportunity of judging whether the goods sent correspond with the 
order. 

Therefore, where the defendant agreed to purchase of the plaintiff bones 
of a particular kind, to be separated from a heap of various bones, and 
gave the plaintiff a note addressed to a wharfinger to receive and ship the 
bones ; and the plaintiff accordingly sent to the wharf some bones, which, 
on inspection, the defendant refused to accept, on the ground that they 
were not what he bargained for : Held, that, although there was a receipt, 
there was no acceptance to satisfy the statute (2). 

Declaration for goods sold and delivered. Plea, Never indebted. 

At the trial before Martin, B., at the London sittings after Easter 
Term, it appeared that, in February last, the defendant went to the 
warehouse of the plaintiff, who was a bone merchant, for the 
purpose of purchasing some bones. The defendant there inspected 
a heap, consisting of ox bones, mixed with cow bones and other 
bones of an inferior description. The defendant objected to the 
latter, but verbally agreed to purchase a quantity of the other bones, 
to be separated from the rest, and to contain not more than fifteen per 
cent, of cow bones; and he directed them to be sent in sacks, 
bearing particular marks, to the wharf of one Barber, in Lower 
Thames Street. Shortly afterwards the defendant sent to the 
plaintiff the following shipping note : 

''Bbbwbr's, Chester's, and Galley Quays, 
" Lower Thames Street. 
" J. Barber, Wharfinger and Warehouse-keeper. 
" Receive and ship per James Stuckbury & Sons, lighters, the 
under-mentioned goods : 

I Mark | No. ] 
"Wharf charges to be paid by Hecht Brothers, London." 

The above shipping note was inclosed in the following letter : 

" 85, Seething Lane, Feb. 7, 1853. 

** Dear Sir, — ^We beg to inclose you shipping note for the bones, 
the leg bones to be marked ^, and the bullocks b^. Please fill up 
the quantity of bags in the shipping note, and send the goods to the 

(1) Now s. 4 of the Sale of Goods Q. B. D. 228, 54 L. J. Q. B. 434 ; 
Act, 1893. Taylor Y, Smith [1893] 2 Q. B. 65, 61 

(2) See Sale of Goods Act, 1893, L. J. Q. B. 331. 
8. 34 (1); rage v. Morgan (1885) 15 
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i^harf, latest by Wednesday morning next. Waiting your invoice Hunt 
stating how many bags of each sort, we are, Sir, your*8 sincerely, hkoht. 

** Mr. A. Jarred Hunt, Lambeth. " Hecht Brothers." 

The plaintiff accordingly sent fifty bags, marked as requested, [gis] 
and filled up the shipping note. The bags were delivered at the 
wharf and received by the wharfinger on Wednesday, the 9th of 
February ; but the defendant was not aware of their having been 
sent until the following day, when the invoice was received. The 
defendant then examined the bones, and refused to accept them, 
on the ground that they were not what he had bargained for. It 
was objected on behalf of the defendant, that there was no evidence 
of acceptance and receipt, to satisfy the requirements of the 17 th 
section of the Statute of Frauds, 29 Car. II. c. S ; and the learned 
Judge, being of that opinion, nonsuited the plaintiff, reserving 
leave for him to move to enter a verdict for the amount claimed. 

Knoivles, in the present Term, obtained a rule nisiy on the 
authority of Morton v. 'Tibbett (1) ; against which 

Bramivell showed cause : 

There was no evidence of the acceptance and actual receipt of the 
goods, as required by the 29 Car. II. c. 8, s. 17. The wharfinger 
was not the agent of the defendant to bind him by the accept- 
ance of any kind of bones which might be sent; he had only 
authority to receive bones of the description bargained for. In 
Morton v. Tibbett, the vendee had resold the goods, so that he was 
no longer in a situation to say that he had not accepted them. 
Here the defendant repudiated the contract immediately he saw the 
bones. (He also referred to Meredith v. Meigh (2).) 

The Court then called on 

Maude to support the rule : 

There was ample evidence of an acceptance and receipt of the 
goods. The wharfinger was the defendant's agent for that purpose ; 
and when the goods were delivered at the wharf, they remained at 
the ^risk of the vendee ; and the vendor had no longer any Hen on [ *816 ] 
them. Some of the cases on this subject have attached a meaning 
to the statute inconsistent with its language. It has been con- 
sidered, that so long as the vendee was in a situation to object, either 

(1) 81 R R. 666 (15 Q. B. 428). (2) 2 E. & B. 364. 
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Hunt to the quantity or quality of the goods, there coald be no accept- 
Hbcht. ance. The object, however, of the statate was not to afford 
protection in cases where the goods delivered did not correspond 
with the contract, bat to prevent persons from being sued on 
fictitious contracts. Marion v. Tibbett (i) shows, that there may 
be an acceptance and receipt to satisfy the statute, although the 
contract has not been strictly fulfilled. Here, the note addressed 
to the wharfinger is in its terms an acceptance of the goods. 

(Pollock, G. B. : The bones were not in a condition to be 
accepted until a separation took place. It is like the sale of oil 
which requires to be measured.) 

Elmore v. Stone (2) decided, that if a person bargains for the pur- 
chase of goods, and desires the vendor to keep them in his 
possession for the vendee, and the vendor accepts the order, that is 
a sufficient delivery of the goods within the statute. The accept- 
ance may be either before the receipt, or contemporaneous with it. 
The true criterion is, whether the property in the goods is changed : 
Carter v. Toussaint (3). 

(Martin, B.: Ilansoti v. Armitage (4) and Nonnan v. Phillips (b), 
are express authorities that a wharfinger or carrier is not the agent 
of a vendee, so as to bind him by acceptance of the goods.) 

At all events, there was evidence from which the jury might reason- 
ably find an acceptance of the goods: Beaumont v. Brengeri(6), 
Bushel V. Wheeler (7). 

Pollock, C. B. : 

[ *^17 ] I am of opinion that there was no evidence *of an acceptance and 

receipt to satisfy the requisites of the statute. All that the defen- 
dant agreed to buy was, a quantity of bones of a particular 
description, to be separated from others in the heap. He afterwards 
sent to the plaintiff a note addressed to a wharfinger, authorising 
the latter to receive and ship the bones ; but when the defendant 
saw them at the wharf, he found that they did not correspond with 
his order, and refused to accept them. Therefore, although there 
was a receipt of the goods by a person who had authority from the 

(1) 81 R. B. 666 (15 Q. B. 428). (4) 24 R. E. 478 (5 B. & Aid. 557). 

(2) 10 R. R. 578 (1 Taunt. 458). (5) 14 M. & W. 276. 

(3) 24 R. R 589 (5 B. & Aid. 855 ; (6) 75 R R 731 (5 C. B. 301). 

I Dowl. & Ry. 515). (7) 81 R R 675 (15 Q. B. 442, n.). 
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defendant to receive them, there was no acceptance. A person Hunt 
cannot accept a commodity which is not in a condition to be hecht. 
accepted, by reason of its requiring to be separated from a larger 
bulk. If the contract be for the purchase of a certain quantity 
of flour or wheat, part of a larger quantity, there can be no accept- 
ance until it is measured and set apart. It seems to me, that the 
requisites of the statute have not been complied with, and the rule 
must be discharged. 

AXDEBSON, B. : 

I am of the same opinion. If a person agrees to buy a quantity 
of goods to be taken from the bulk, he does not purchase the parti- 
cular part bargained for, until it is separated from the rest ; and he 
cannot be said to accept that which he knows nothing of, otherwise 
it would make him the acceptor of whatever the vendor chose to 
send him ; whereas he has a right to see whether in his judgment 
the goods sent correspond with the order. The statute requires an 
acceptance and actual receipt of the goods ; here there has been a 
delivery, but no acceptance. 

Platt, B. : 

I am of the same opinion. Until a separation took place, the 
thing bargained for was incapable of being accepted. 

Martin, B. : 

The question is, whether the defendant has accepted and actually 
received the goods bargained for. *The contract was to buy such [ '^is ] 
bones as were ordinary merchantable bones. It appears that there 
were various sorts of bones intermixed in a heap, and that there 
was no purchase of the bulk, but of a certain article to be selected 
from it. The defendant was only bound to accept merchantable 
bones; and an order is given to a wharfinger to receive those 
bones. No doubt in one sense the goods were received by the 
defendant, because they were received by a wharfinger directed by 
him to receive them. But the question is, whether there has been 
an acceptance to satisfy the statute. There are various authorities 
to show that, for the purpose of an acceptance within the statute, 
the vendee must have had the opportunity of exercising his judg- 
ment with respect to the article sent. Morton v. Tibbett has been 
cited as an authority to the contrary; but, in reality, that case 
decides no more than this, that where the purchaser of goods takes 
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Miksov Bostained the loss without fraud ; and it was held that the *pro- 
Hasvst. caring snch certificate was a condition precedent to the right of the 
.['*i»2i] assured to recover ; and that it was immaterial that the minister 
and churchwardens wrongfully refused to sign the certificate. In 
that case, however, the same injustice would not arise from con- 
struing tlie stipulation as a condition precedent, since it might be 
complied with at any time. 

(Platt, B., referred to Oldman v. Btwicke (i).) 

Croicder {Brewer with him), contra : 

The delivery of particulars of the loss is a condition precedent to 
the right of the assured to recover. Worsley v. Wood in effect 
decides this case. The assured is bound to give the best particulars 
which he can under the circumstances. (He was then stopped by 
the Court.) 

Pollock, G. B. : 

By the contract of the parties, the delivery of the particulars of 
loss is made a condition precedent to the right of the assured 
to recover. It has been argued that such a construction would be 
most unjust, since the plaintiff might be prevented from recovering 
at all by the accidental omission of some article. But the condition 
is not to be construed with such strictness. Its meaning is, that 
the assured will, within a convenient time after the loss, produce to 
the Company something which will enable them to form a judgment 
as to whether or no he has sustained a loss. Such a condition is, 
in substance, most reasonable ; otherwise a party might lie by for 
four or five years after the loss, and then send in a claim when the 
Company perhaps had no means of investigating it. The plaintiff 
may have liberty to amend by withdrawing the demurrer, otherwise 
judgment for the defendant. 

Aldbrson, B., Platt, B., and Martin, B., concurred. 

Amendment accordingly. 
(1) 2 H. Bl. 677, n. See 3 R. R 327. 
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DE BERNAEDY v. HAKDING. isss. 

(8 Ex. 822—824 ; S. C. 22 L. J. Ex. 340 ; 21 L. T. 0. S. 158.) "^t!!?' 

The defendant, being about to erect seats for viewing a public funeral, [ ^22 ] 
entered into an agreement with the plaintiff, a foreign agent, to make the 
scheme known abroad, and dispose of tickets for the seats. The plaintiff 
was to be paid for his work and expenses by a percentage on the tickets 
which he sold. After the plaintiff had incurred certain expenses, but 
before he sold any tickets, the defendant desired him not to dispose of 
them, as he would sell them himself. The plaintiff accordingly sent all 
applicants for tickets to him, and after the funeral delivered to the 
defendant a bill for work done and expenses incurred. The defendant 
paid the expenses, but refused to pay for the work : Held, that it was a 
question for the jury, whether the original contract was not rescinded by 
mutual consent, and whether there was not a new implied contract that 
the plaintiff should be paid for the work actually done as upon a quantum 
meruit. 

Action for work and labour and materials, money paid, &c. 

Plea, Never indebted, except as to a certain sum, and payment of 
that amount into Court. 

At the trial, before Alderson, B., at the Middlesex sittings in last 
Easter Term, it appeared that the defendant, being about to erect 
some seats over the Opera Colonnade, for the purpose of letting 
them to view the funeral procession of the late Duke of Wellington, 
entered into a special agreement with the plaintiff, who was a foreign 
agenti to make the scheme known abroad, and to dispose of tickets 
for the seats. The plaintiff was to be paid for his work and 
expenses by an allowance of 101. per cent, on the amount of tickets 
sold. After he had made the necessary arrangements for the 
accommodation of the public, and had expended money in adver- 
tisements, employing clerks, &c., but before he had sold any 
tickets, the defendant desired him not to dispose of the tickets, 
as he would sell them himself on the spot. The plaintiff accord- 
ingly sent all applicants for tickets to him, and immediately 
after the funeral delivered a bill for the work done and expenses 
incurred. The defendant thereupon, without the plaintiff's know- 
ledge, paid the printers and others who had been employed by the 
plaintiff, but refused to pay him the residue of the bill. It was 
objected on behalf of the defendant, that the plaintiff could not 
recover as upon a qtuintum meruit, but should have declared specially 
for the breach of the contract ; and the learned Judge, being of that 
opinion, directed a verdict for tlie defendant, reserving *leave for the [ *»23 ] 
plaintiff to move to enter a verdict for him, with 12/. 128. damages. 

A rule nisi having been obtained accordingly, or for a new trial 
on the ground of misdirection, 

50—2 
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CBObSFiBLD absolute. The action was for detaining goods, and also for money 
SuoH. h&<l &nd received. The defendant had been named executor in a 
will not duly executed. Prior to the death of the maker of that 
imperfect will, a sum of money had been placed in the funds in the 
joint names of the maker of the will and the defendant. Upon the 
will being discovered and read, the defendant and Goddard, not 
adverting to the imperfect execution of it, divided between them 
the furniture of the deceased. The defendant took what he con- 
ceived to be his part, and Goddard the rest, in conformity with the 
terms of the imperfect will. The want of due execution was after- 
wards discovered, and the female plaintiff took out letters of 
administration, and sued the defendant for the goods in detinue, 
and for money had and received in respect of stock invested in the 
joint names of the intestate and the defendant. At the trial, two 
questions arose. One was, whether the defendant, who had 
delivered back the goods which he had taken, and having pleaded 
such re-delivery obtained judgment on demurrer to the plea, was 
liable in detinue for the other half which Goddard had obtained. 
We are of opinion that he was not, for he did not detain the goods 
as against the administratrix, for at the time that he had them in 
his possession there was no legal representative with authority 
either to demand or to receive them. Therefore, in whatever 
[ •829 ] *other form of action he might be liable, he cannot be sued in 
detinue by the administratrix for detaining goods, which, as against 
her, he really never did detain. 

With respect to the claim for money had and received, inasmuch 
as the defendant and the deceased had the stock standing in their 
joint names, we are of opinion that, in point of law, the legal right 
to it was in the defendant as the survivor ; and that, although he 
may be responsible in a court of equity as a trustee to make such 
a disposal of the property as may result from any trust with which 
he may have been clothed, the administratrix cannot maintain 
against him any action for money had and received. There will, 
therefore, be a new trial. We have so far explained the grounds of 
it, in order that if the parties are disposed to settle the case without 
further litigation, they may be apprised by our decision of the 
view which we take of their respective rights. 

Rule absolute for a new trial. 

[ •827 ] 
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MULES V. JENNINGS. isss. 

(8 Ex. 830—839 ; S. C. 22 L. J. Ex. 358.) ^««M0. 

[A fund payable under a will held not subject to legacy duty, since the f ®^^ 1 
person entitled to it did not take it as personalty under the will, but in 
consequence of his election to receive a gift of real estate in the shape of 
money. See now 16 & 17 Vict c. 51, s. 29; 51 Vict. c. 8, s. 21 (2).] 



PALMER V. WAGSTAFFE. issa 

June 10. 
(8 Ex. 840—842; S. C. 22 L. J. Ex. 295; 17 Jur. 581.) 

Where, in an action for the infringement of a patent, the defendant relies ^ ^ 
on a general user of the supposed invention, it is sufficient to state, iu his 
particulars of objection, under the 15 & 16 Vict. c. 83, s. 41 (1), that the 
invention was used by manufacturers generally at a particular place, 
without naming any person or specifying any manufactory. 

This was an action for the infringement of a patent for manu- 
facturing candles. The defendant pleaded (inter alia) that the 
invention was not new, and delivered with this plea, pursuant to 
the 15 & 16 Vict. c. 83, s. 41, the following particulars of objection : 
''That so much of the said invention as relates to a mode of manu- 
facturing candles by the application of two or more wicks in each 
candle, at the time of the granting of the said letters patent, was 
not new as to the public use and exercise thereof in England, and 
was before that time used by the plaintiff himself at Sutton Street, 
Clerkenwell, and Green Street, Bethnal Greea, in the county of 
Middlesex, and by Messrs. Thomas and John Guthbert, Henry 
Edwards, Messrs. Bright, Messrs. Edward Jones & Co., some or one 
of them, at the places hereinbefore mentioned, and by candle 
makers generally in London and the vicinity thereof, in and for the 
purpose of manufacturing candles.** The plaintiff took out a 
summons at Chambers for the delivery of further and better par- 
ticulars, on the ground that the statement of the user by candle 
makers in London was too general ; but Alderson, B., before 
whom the summons was heard, refused to make an order. 

Montague Smith obtained a rule nisi for the delivery of further 
and better particulars. The application was supported by an 
affidavit of the plaintiff's attorney, that he was advised and 
believed that the plaintiff could not safely proceed to trial without 
farther definition of the acts of user thereby alleged. 

(1) See now 8. 29 of the Patents, Designs and Trade Marks Act, 1883.— 
J. Q. P. 
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WAL8HK and the defendant' accepted the said employment on the said 
Provak. terms : and it then was the duty of the defendant to charter the 
said ship and to procure a homeward cargo for her, and to cause the 
freight that might become payable by the charterer of the said ship 
for the carriage of the homeward cargo to be made payable by the 
charter-party to the plaintiffs, or to their agents in the United 
Kingdom of Great Britain and Ireland. Yet, although the defendant 
chartered the said ship to one W. Stevenson, at Quebec, and 
procured a homeward cargo for her, the defendant wrongfully 
neglected his said duty, and caused and procured the freight 
payable by the said W. Stevenson for the carriage of the said cargo 
to be made payable by the said charter-party to the defendant, at 
Quebec, and then wrongfully received the said freight, and has 
hitherto kept the same, and refused to pay it over to the plaintiffs. 
There was also a count for money received by the defendant for the 
use of the plaintiff. 

Fleas to the first count : first, that the plaintiffs did not employ 
[ '844 ] the defendant upon the terms alleged, nor was the ^alleged duty of 
the defendant his duty as alleged ; secondly. Not guilty : to the 
second count. Never indebted, and a set off. 

Issues having been joined on the above pleas, the following case 
was, by a Judge*s order, made by consent, stated for the opinion of 
this Court : 

In the year 1849, and until the Ist of July, 1850, Martin 
Howlett and the plaintiff James Hewlett were the registered owners, 
in equal moieties, of a ship called The Empire. On the 28th of June, 
1850, Martin Howlett transferred his half of the ship to Mary 
Cooney; and on the Ist of July, 1850, that transfer was duly 
registered and indorsed on the certificate of registry. 

In May, 1851, Mary Cooney died, leaving a will, under which 
James Walshe and Martin Howlett were appointed her executors, 
and as such they then became entitled to the half of the ship 
belonging to Mary Cooney ; and in October, 1852, Martin Howlett 
died. From the year 1849 to the death of Martin Howlett, he and 
James Howlett traded under the name of Howlett & Co. ; and from 
the year 1849 until the completion of the voyage and earning of the 
freight herein mentioned, the firm of Howlett & Co. were the ship's 
husbands of The Empire, and managed her for the owners. 

The defendant was a partner in the firm of Pemberton, Brothers, 
merchants and ship agents, of Quebec, during the whole period 
before referred to, and had transactions in the way of trade with 
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Hewlett & Go. ; but no intimation was given to them of such Waishb 
transfer to Mary Gooney, and they had no knowledge thereof until provak. 
the month of July, 1852. 

In the month of June, 1852, The Empire proceeded to Quebec 
under the command of Edward Fhelan, as master, with a letter of 
instructions from Howlett & Go., as follows : 

" Gapt. Edward Phblan, ship Empire. 

" New Ross, 81st May, 1852. 

"Dear Sir, — We wish you to proceed to Quebec with all 
* possible speed, to which port the ship is insured ; and also back [ *845 ] 
to a safe port in the United Kingdom. On arrival at Quebec you 
will call on Messrs. Pemberton, Brothers, to whom you are 
consigned ; they will use their best endeavours to charter you at 
the very highest freight of the day, giving a decided preference to 
the ports of Newport, Gardiff, or Sharpness Point in the British 
Channel. If a good thing cannot be had for those ports, you are 
next to turn your attention to Liverpool ; but you are to make 
yourself well acquainted on arrival with the highest current freight 
of the day, and Messrs. Pemberton are not to charter without first 
consulting with you ; and mind, it is no harm for you to stir them up, 
and see that they will obtain the very highest figure going ; and it 
may so happen that there will be flour freights offering that may 
pay better than timber, see also about this particularly. You will 
of course save your deck load, and try by all means to stow the 
ship to advantage. 

" Yours truly, 

" Howlett & Go." 

On the 15th of July, 1852, the vessel arrived at Quebec, and 
the master addressed himself with the foregoing letter to Messrs. 
Pemberton, Brothers, therein named. Pemberton, Brothers, 
accordingly procured a charter-party, which was entered into by 
the master, in the following terms: 

" Gharter-party. — Quebec, July, 1852. 
"It is this day mutually agreed between Gaptain Edward 
Phelan, master of the good ship or vessel called The Empire, <fec., 
now lying in the port of Quebec, and William Stevenson, Esq., 
merchant, That the said ship, being tight, staunch, <bc., shall 
with all convenient speed sail and proceed to a loading berth, or 
so near thereto as she can safely get, and there load from the 
factors of the said merchant a full and complete cargo of timber, 
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Walbhb Bay not exceeding 100 loads of hard wood, &c. The cargo to be 

Peovak. delivered to and taken from alongside the ship, according to 

[ *846 ] custom, at the ^respective ports, which the said merchant binds 

himself to ship, not exceeding what she can reasonably stow and 

carry over and above her tackle, apparel, &c. ; and being so loaded, 

shall therewith proceed to Liverpool, or so near as she thereunto 

may safely get, and deliver same on being paid freight as follows. 

(It then stated the rate of freight payable.) (The act of God, the 

Queen's enemies, &c., always excepted.) The master to sign bills 

of lading at such rates of freight as may be required by the agents 

of the charterers, but without prejudice to this agreement ; freight 

to be paid here, one-third in cash, and the remainder by approved 

bills at four months date, say charterers' notes, favour of Pem- 

berton, Brothers, payable in London, agents for Messrs. Howlett 

& Co., New Boss, &c. 

"Edwakd Phelan. 

"William Stbvbnson." 

On the 17th day of July, 1852, a letter was addressed by 
Pemberton, Brothers, to Howlett & Co., which, after stating that 
they had effected the above charter-party, proceeded as follows : 
"We heard with much regret from our London firm, that yoa 
had written to them, stating your inability to meet your engage- 
ments to them as our agents, amounting to about 1,(X)0Z. To 
secure this large sum, we have made the freight payable here, 
and have received probable amount of same, say 1,250Z. ; and on 
the arrival of The Empire, our London firm will hand over to 
you any balance that may be coming to you, after paying what 
shall have been disbursed here for the use of the ship, and what 
is due to both firms. It will not cause you any surprise, that, in 
our position, we have taken the best mode we could to secure 
ourselves, which we could have done by seizing the ship here ; 
but as that would have detained the vessel until next spring, and 
thus have been deeply injurious to your interests, we have taken 
the present course, and hope that you will be of opinion that we 
are fully justified in doing so." 
[ 847 ] xhe freight was made payable before hand in the above charter* 

party, for the purpose of enabling Pemberton, Brothers, to receive 
it at Quebec, and to retain it in satisfaction for, or in part payment 
of, a debt due to them by Howlett & Co. ; and Pemberton, Brothers, 
before this action, received and still retain the freight mentioned 
in the charter-party, amounting to 1,187Z. 168. 4d, ; and the voyage 
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therein mentioned was afterwards performed, and the freight walshb 
earned, before the commencement of the action. Whilst The provan. 
Empire was at Quebec, Pemberton, Brothers, there made the 
necessary disbursements for the ship, amounting to the sum of 
2621. 08. Id. 

The question for the opinion of the Court is, whether the 
plaintiffs are entitled to recover in the present action. If yea, 
judgment is to be entered for the plaintiffs by confession for 
925/. 158. 9d. If nay, judgment of non-pros is to be entered. 

Willes for the plaintiff (C. Pollock with him) : 

It makes no difference whether the plaintiffs treat their claim 
as one for damages, arising from the defendant's breach of duty in 
making the freight payable in the first instance to themselves at 
Quebec, or whether the plaintiffs sue for the freight as money 
received by the defendant to their use ; in either case they are 
entitled to recover. Supposing that Howlett & Go. had been 
owners of the entire vessel, and had acted on their own behalf, 
they would have been entitled to recover, for the master had no 
authority to enter into such a charter-party, and therefore his act 
could not bind the owners : The Sir Henry Webb (1). According to 
ordinary mercantile usage, freight ought to be made payable at the 
end of the voyage, and in the meantime it remains at the risk of 
the owner. But, assuming that this *charter-party has not been [ *848 ] 
entered into contrary to mercantile usage, at all events Pemberton, 
Brothers, have received freight, which is properly payable to the 
owners of the vessel, and they are bound to show some special 
reason for detaining it. It is a general rule, that where an agent 
acts for an undisclosed principal, the latter may intervene and 
assert his right: Smith's Mercantile Law, p. 143, 4th edition. 
Thus, where an application is made to a member of a firm for a 
loan, and he advances money in which the partners are interested, 
an action may be brought by all the members of the firm: 
Alexander v. Barker (2), Oarrett v. Handley (a). All part-owners 
must join in an action for freight, for they are partners with 
respect to the concerns of the ship : Abbott on Shipping, 116, 
8th edit. ; HaUaU v. Onffith (4). 

Hugh HUl for the defendant : 
The real question is, whether there was any contract between 

(1) 13 Jur. 639. (3) 27 R. R. 405 (4 B. & C. 664). 

(2) 37 B. E. 658 (2 Cr. ft J. 133). (4) 2 Cr. ft M. 679. 
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Walshb the plaintiffs and the defendant. It is submitted that there was 
Provan. not. The contract was with Hewlett & Co., and the defendant 
was merely in the position of sub-agent, there being no privity 
between him and the plaintiffs. Prior to this transaction, there 
had been dealings between Pemberton, Brothers, and Howlett & 
Co., and nothing was disclosed to the former to lead them to 
suppose that there was to be any difference in the mode of dealing. 
Sims V. Brittain (i) is an authority in point. [He also cited 
Ireland v. Thomson {2) and Pinto v. Santos (3).] 

[ 8*8 ] Willes replied. 

[ 860 ] Pollock, C. B. : 

I am of opinion that the plaintiffs are entitled to recover. This 
is simply a claim for freight by the owners of a vessel against a 
broker employed to effect a charter-party, and who made the 
freight payable in the first instance to himself, and received the 
money. Then the question is, to whom is he to account? It 
appears to me that he is responsible to the present claimants, 
either under the special count or the common count, for he ought 
not to have made the freight payable to himself, but in the ordinary 
way ; and having received the money, he is liable to the plaintiffs 
in an action for money had and received to their use. The plain- 
tiffs are owners of the entire vessel, and it was not competent for 
the defendant to procure the captain to execute a charter-party 
which excluded the right of the owners to freight, which is incident 
to the vessel. This case is distinguishable from Sinis v. Bnttain (1) 
and Ireland v. Thomson (2), because in those cases there was no 
contract between the defendants and the plaintiffs, but the former 
were merely in the situation of sub-agents. The present defen- 
dant must have known perfectly well that he was employed 
substantially on the part of the owners of the vessel ; and the 
fact of his having had dealings with Howlett & Co. might have 
been struck out of the case. Without travelling through the 
authorities, it appears to me that, upon the simple statement of 
facts, the plaintiffs are entitled to recover. 

Alderson, B., concurred. 

(1> 4 B. & Ad. 375. (3) 5 Taunt. 447. 

(2) 72 R. E. 660 (4 0. B. 149). 
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PliATT, B. : V/AL8HK 

r. 

The party employed must be taken to have known that he was pkovan. 
doing service for the benefit of the owners of the vessel, and not of 
Howlett & Co., the ship's husband. It was his duty to have 
made the freight payable ^according to ordinary mercantile usage ; [ *86i ] 
bat in breach of that duty he enters into a charter-party, by which 
he reserves payment to himself —I should say fraudulently, because 
he was not authorised to do so, either by the ship's husband or 
the owners, and consequently he ought to be accountable to the 
persons who have sustained a loss through his misconduct. The 
first count is proved, because the contract with the plaintiffs has 
been broken by the defendant entering into a charter-party 
different from the ordinary terms ; and as the defendant has 
received the freight which properly belongs to the plaintiffs, the 
damages will be commensurate. 

Mabtin, B. : 

I am of the same opinion. The relation between the parties 
is this : The plaintiffs are the owners of the ship, Howlett & Co. 
the ship's husband, and the defendant a merchant and ship agent at 
Quebec. No doubt that any contract between the ship's husband 
and ship agent, with respect to the management of the ship, is a 
contract which belongs to the principal; and in respect of any 
breach of that contract it is competent for the owner of the ship to 
sue, just as a person for whose benefit a contract is made may 
recover damages for the breach of it. Sims v. Brittain only 
decided, that if several joint-owners allow one of them to deal with 
their money and place it in the hands of a banker to his separate 
account, the banker may treat that as a contract with the one 
individual. In Pinto v. Santos, the defendant, a banker, received 
a sum of money, the proceeds of the sale of a ship and cargo 
belonging to several persons, from their agent, and in such case 
there is no doubt that an agent employing a banker, with respect 
to the property of several other persons, cannot impose upon the 
banker so many contracts as there are owners of the property. 
GiBBs, Ch. J., there says, ''This is not like the case of one man 
paying *into a Bank a sum of money belonging to one other [ *^'*^ ] 
person." In truth, that is a case which occurs every day. It 
is the common practice for numerous persons to send their cattle 
to a particular salesman, who perhaps sells them to one individual ; 
but that is only one contract with the salesman, and each separate 

B.B. — ^VOL. XCI. 51 
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Walbbk owner could not bring an action against the purchaser for the 
Pbovan. P"ce of his cattle. This case, however, is totally different ; and I 
am clearly of opinion that the plaintiffs are entitled to recover. 

Judgment Jor the plaintiffs. 



[861] 



1853. ISBERG V. BOWDEN. 

-•^ySO- (8 Ex. 852—860; S. C. 22 L. J. Ex. 322.) 

[ 852 ] [Obsolete practice.] 



i»*»- WILLIAMS V. HOLMES and Othees. 

May 96, 

(8 Ex. 861—866; S. C. 22 L. J. Ex. 283.) 



Goods deposited in an open yard belonging to premises in the occupation 
of an auctioneer, for the purpose of being sold by public auction, are 
privileged from distress. 

Trover for goods. 

Pleas : first, Not guilty by statute ; and secondly, that the goods 
were not the plaintiff's. Upon which issues were joined. 

At the last Liverpool Assizes, the following facts appeared : The 
defendant Holmes, being the owner of certain premises, consisting 
of a building and a yard attached to it, by lease, dated the 2nd of 
May, 1851, demised the same to one Marshall for the term of five 
years, at the yearly rent of 1002., ''to become due and payable 
in advance, if demanded, by equal quarterly payments, on the 15th 
of June, the 15th of September, the 15th of December, and the 
15th of March respectively in every year; the first quarterly 
payment to become due in advance, and to be paid, if demanded, 
on the 15th of June" then next, with a proviso that "if the yearly 
rent hereinbefore reserved, or any part thereof, shall be in arrear 
and unpaid for the space of twenty-one days next after any of the 
days hereinbefore appointed for payment thereof in advance, being 
first lawfully demanded upon or at any time after the said twenty- 
one days, and not paid when demanded,*' the plaintiff in each case 
might re-enter. Marshall entered upon the occupation of the 
demised premises under the lease, and carried on his business 
there as a builder for some time; but in the summer of 1851 be 
quitted the country for Australia, having made an arrangement 
with one Hill, an auctioneer, by which the latter was to occupy the 
yard for his business as an auctioneer, and to sell certain building 
materials belonging to Marshall, Hill advertised the sale of the 
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goods by public auction ; and on the 21st of July, 1852, the plain- Wilmams 
tiff bought a considerable quantity of the goods at the auction, and holmes. 
he authorised Hill to re-seli, on his account, *the goods which were [ *W2 ] 
to remain on the premises. On the 18th of August, Hill advertised 
the sale of the plaintiff's goods; but, on the 17th, the defendant 
Holmes, hearing that Marshall had left the country, demanded the 
quarter's rent for the quarter ending the 15th of June then past, 
and upon the tenant's refusal to pay, he distrained the plaintiff's 
goods, which were lying in the yard. The goods were afterwards 
sold under the direction of Holmes by the other defendants. 

It was contended, on the part of the plaintiff, first, upon the 
authority of Brown v. Arundell (i), that the goods, being upon an 
auctioneer's premises for the purpose of sale, were privileged from 
distress; and secondly, that, under the terms of the lease, the 
quarter's rent claimed as due in advance on the 15th of June was 
not due, as no demand had been made on the previous quarter day. 
The learned Judge, being clearly of opinion that the authority cited 
upon the first point was in the plaintiff's favour, directed the jury 
in conformity with that view of the case ; and the plaintiff obtained 
a verdict for 71. 9$. 6d, 

Edward James in last Term obtained a rule nisi for a new trial, 
on the ground of misdirection. 

Wilkins, Serjt., and Cowling showed cause : 

First, the goods were privileged from distress. They were upon 
premises in the occupation of an auctioneer ; and whether his title 
was good or not is altogether immaterial, as the privilege is recog- 
nised for the protection of the public, and not for the mere personal 
advantage of the auctioneer. Brown v. Arundell (i) is a direct 
authority in the plaintiff's favour. The Court there held, that the 
auctioneer's title to the premises, which were occupied by him in 
that character, does not in any way affect the question of privilege. 

(Pollock, C. B. : Adams v. Orane (2) embodies the same principle, [ ^^'^ ] 
and is to the same effect. The law on the question of privilege 
from distress was much considered by this Court in Muspratt v. 
Gregory (3).) 

The fact that, at the time these goods were taken, the auction was 
not being carried on, does not destroy the exemption. 

(1) 84 B. R. 457 (10 0. B. 54). (3) 46 R. 11. 435 (1 M. & W. 633). 

(2) 38 B. E. 624 (1 Cr. & M. 380). 

51—2 
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Williams Secondly, at the time of the distress the rent was not due. The 
HoLMKs. question depends upon the meaning of the lease. According to the 
terms of this instrimient, there ought to be a demand of the rent 
upon each quarter day. The demand is a condition precedent to 
the rent being due and payable. If, then, the rent is not demanded 
on the 15th of June, as to that quarter it ceases to be a forehand 
rent, and is not payable until the 15th of the September 
following. 

(Martin, B. : In Co. Litt. 202 a, it is said, '' If a rent be granted 
payable at a certain day, and if it be behind and demanded, the 
grantee shall distrain for it. In this case the grantee need not 
demand it at the day ; but if he demand it any time after, he 
shall distrain for it, for the grantee hath election in this case to 
demand it when he will, to enable him to distrain.") 

Glauses of this description are always strictly construed by the 
Courts : MaUam v. Arden (I). 18 Yin. Abr. "Rent," (P. a.) pi. 12. 

(Aldbrson, B. : I think that the meaning of the clause is, that 
the rent shall become due and payable in advance, but shall not be 
actually paid unless demanded. That construction gives effect to 
the whole instrument ; but as the decision of the case may depend 
upon the determination of the first question, it is unnecessary to 
give any opinion upon this point.) 

(They were then stopped by the Court.) 

Edivard James and Milward, in support of the rule : 

[ *864 ] These goods were not privileged. Where goods are sent to ^an 

auction room to be sold by public auction, they are not distrainable ; 
but the same privilege does not exist where they remain in a yard, 
which is separated from the rooms where the business of the 
auctioneer is carried on. It is laid down in Gilbert on Distresses (2) : 
'' The cattle and goods of a guest at a public inn are privileged, 
because an inn is puhlici juris, and every man has a right to put up 
at it.*' And he then proceeds to say : ^^ The cattle and goods must 
be actually within the premises of the inn itself to be exempted from 
distress, and not in any place the tenant may have removed them to 
for his convenience,** citing Croser v. Tondinson (3). That case is as 

(1) lOBing. 299. (3) Barn. 472. 

(2) P. 35. 
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follows : " A racehorse distrained for rent at a stable on Bamet Wilmamb 
Common, half a mile distant from the inn : the stable no part of the Hof.]fBs. 
inn — horse distrainable." 

(Pollock, C. B. : The Court seem there to have decided the 
question on the ground that the stable where the horse was distrained 
was no part of the inn. But here the yard itself was used by the 
auctioneer for the purposes of his trade. If an innkeeper were to 
say to a person applying for accommodation : ** My house is full, 
bat I can obtain you a lodging across the street," I think that those 
premises would be as much privileged as the inn itself.) 

In Broivn v. ArundeU (1), the Court of Common Pleas seem to think 
that the auctioneer's title does not affect the question. The defen- 
dants here were prepared with evidence to show that the auctioneer 
was in possession coUusively, and but for the course which the 
cause took at the trials they might have given evidence to establish 
the fact. 

Pollock, C. B. : 

I am of opinion that this rule ought to be discharged. It was 
moved upon two points; but upon one of them it becomes 
unnecessary to give any opinion, as the Court stopped the learned 
counsel who showed cause, *and we have not heard the whole of t '865 ] 
the argument ; and the decision of the other point is sufficient of 
itself to dispose of this action. I am of opinion that as these goods 
were upon the premises for sale by the auctioneer, they were not 
liable to be distrained. The case of Brown v. ArundeU decides, that 
even in the case where an auctioneer is an absolute trespasser, 
having no right to be on the premises, and is there in violation of 
the covenants contained in the lease, and without the leave of any 
person having authority to let the premises, the goods are privileged 
from distress. The ground of that exception to the general rule of 
distress is, the convenience and benefit of trade, and that the public 
may not lose their goods by having them distrained for rent due for 
the premises to which they have sent them, for the purpose of 
having something done to them, as in the case of corn sent to a 
miller to be ground, or cloth sent to a tailor to be made into clothes. 
That principle is clearly laid down in Brown v. ArundeU, and the 
present case falls precisely within it. It is, however, urged on 

(1) 84K. R. 457 (IOC. B. 54). 
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Williams behalf of the defendants, that they were prepared to show that the 
HoLUBs. occupation of the auctioneer was not bond Jide, but that they were 
precluded from doing so by the course which the cause took. But 
there was no point of that kind made, either at the trial, for the 
learned Judge who tried the cause has no note to that effect, or in 
moving for the rule, and therefore we cannot now take cognisance 
of any such objection. 

Aldbbson, B. : 

I am of the same opinion. The only question which we have 
now to consider is, whether, in point of law, these goods were 
privileged from distress. And I am of opinion that they were. If 
goods are sent to an auctioneer's to be sold, they are not distrainable. 
This is well established, and the reason of the rule is, that it is for 
the benefit of trade that persons are not, by sending their goods, to 
[ *8^€ ] be permitted to fall into a trap, or that the ^purchaser should be 
precluded from getting his goods. If the rule were otherwise, trade 
could not be carried on. It is for the good of the public that in 
such case the interest of the landlord is postponed to the benefit of 
trade. Brown v. ArundeU decides, that the title of the party who 
acts as auctioneer will not be inquired into. That case rests upon 
the plainest and simplest principle, and is not in any way distin- 
guishable from the present. Here the goods are deposited in the 
yard for the purpose of being sold by public auction. The defen- 
dants, being well aware of that fact, seize them for rent. They are 
clearly responsible to the plaintiff. 

Platt, B. : 

Although the goods were in a yard, and not in a public auction 
room, that fact makes no difference. If a horse is sent to be sold, 
and is kept in a yard, it is equally privileged from distress. Brown 
v. ArundeU in principle governs the present case. The facts 
there were even more in the defendants' favour than they are 
here. 

Martin, B., concurred. 

Rtde discharged. 
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PAULING V. LONDON and NORTH WESTERN isw. 

RAILWAY COMPANY (1). Mayje^BO. 

(8 Ex. 867—878 ; S. C. 23 L. J. Ex. 105.) ^ ^^^ ^ 

The agent of an incorporated Railway Company agreed by parol with 
the plaintiff to purchase of him a quantity of railway sleepers upon certain 
terms. The sleepers were received and used by the Company : Held, that 
there was evidence from which the jury might find a contract by the 
Company » the 97th section of the Companies Clauses Act, 1845 (8 & 9 Vict. 
0. 16), having provided that the directors may contract by parol on behalf 
of the Company, where private persons may make a valid parol contract. 

Assumpsit. The first count of the declaration stated, that the 
plaintiffs, at the request of the defendants, agreed to sell to the 
defendants, and the defendants agreed to purchase from the plain- 
tiffs, 6,000 Heckmatack sleepers, at 3«. IJf/. each, which were to be 
delivered by the plaintiffs for the defendants at the Ellesmere or 
Egerton yard, in Liverpool, and were to be paid for by the defen- 
dants to Messrs. Houghton and Smith in cash, on delivery ; (mutual 
promises) ; and, although the defendants did afterwards sell and 
deliver the said 6,000 Heckmatack sleepers according to the terms 
of the said agreement, and the defendants then took and accepted 
the same, and although Messrs. Houghton and Smith were ready 
and willing to have accepted payment of the same according to the 
price aforesaid, amounting to 937Z. 10^., yet the defendants have 
not paid Messrs. Houghton and Smith or the plaintiffs. There was 
also a count for goods bargained and sold, and for goods sold and 
delivered. 

Pleas: first, non assumpsit; secondly, to the second count, a 
set-off: to which the plaintiffs replied " Not indebted.*' 

At the trial, before Martin, B., at the last Liverpool Assizes, the 
following facts appeared : On the 18th of February, 1852, the 
plaintiff Pauling wrote to one Eborall, a clerk of the engineer of 
the London and North Western Railway Company, the following 
letter : 

" Dear Sir, — I will undertake to deliver to you in the yard at 
Liverpool, 7,000 Heckmatack sleepers, 9 feet long, 10 inches by 5, 
for Ss. 1^. each, paying all porterage and cartage, &c. ; the sleepers 
to be taken as they are in *the stack, with the exception, that all t *^^^ ^ 
undersized sleepers to be rejected by you. Should this offer be 
accepted, I shall be glad to give you an order on my agents in 
Liverpool, Messrs. Houghton and Smith, for their immediate 

(1) South of Ireland CMery Co, v. Waddlt (1868) L. R. 3 C. P. 463, in Ex. 
Ch. 4 C. P. 617, 38 L. J. C. P. 338. 



80^ 1858. EX. 8 EX. 868—869. [b-b. 

Paulino delivery, they having charge of them forme. The invoice will have 

i/)NDON ^ ^ made out in their name. 
AND NottTH " Your's truly, 

Bailway Co. " Gbobob C. Paulino." 

On the aoth of February, Eborall sent the following reply : 

** Deab Sib, — On consideration of your offer of the 18th instant of 
7,000 Heckmatack sleepers, I have no objection to accept it on 
account of the London and North Western Bailway Company, for 
6,000 of them, provided they be delivered to our inspector or agent 
in the Ellesmere or Egerton yard, Liverpool, free from shakes and 
other imperfections, to size, and approved of by him and selves, at 
8«. l^d. each; and if agreeable, on receipt of your order upon 
Messrs. Houghton and Smith, we will commence shipping them. 

•* Your's truly, 

" William Henbt Eboball.'* 

On the 21st of February, the plaintiffs sent to Eborall the following 
answer : 

'* Sir, — I accept your offer of 6,000 Heckmatack sleepers, delivered 
at the Ellesmere or Egerton yard in Liverpool, at 3«. IJd. each, to 
be paid Messrs. Houghton and Smith in cash, on delivery. The 
sale being to you on account of the London and North Western 
Railway Company. I inclose an order on Messrs. Houghton and 
Smith, Liverpool, to deliver the sleepers. 

" I am. Sir, your obedient servant, 

"Robert Fbt, 
•* Pro Paulino & Co." 

[ 869 ] A carrier, employed by the London and North Western Railway 

Company, went with this order to Messrs. Houghton and Smith's, 
and removed the sleepers to the station of the Company, who 
afterwards used them on their line. 

The plaintiffs sent the following invoice with the goods : 

'* LivBBPOOL, 27th February, 1852, 
" London and North Western Railway Company. 

'' Bought of Pauling & Co. 
" Per Houghton, Smith & Co. 
" 6,000 Railway Sleepers, 9 X 10 X 5, @ 8/1} . 9971. 10*.'* 

On the 13th of May, one of the plaintiffs received the following 

letter : 
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" London and North Western Railway Company. Paulino 

" Audit Office, Euston Station, May 18th, 1862. London 

" Snt, — Having a payment to make on account of Pauling & Co. ^bs^brn" 
for sleepers purchased from Messrs. Houghton and Smith, Liverpool, Railway Co. 
amounting to 987L 10«., as below stated, I have to request you to 
say whether you prefer the balance being sent to you direct, or to 
the parties above, and oblige '' Your's truly, 

"W. Kbndrick." 
" Per J. Goalen. 
" C. Pauling & Co. " (W. Kbndrick). 

" Cr. — Amount of account for sleepers . . 987 10 

** Less the sum due the London and North 
Western Railway Company for hire of engine 
whilst making the Clifton Branch . . 281 10 

"Balance ±706 0." 



Pauling & Co. afterwards requested the Company to pay the 
price of the sleepers to Messrs. Houghton and Smith, according to 
the agreement ; but the Company refused to *do so, on the ground [ *87o ] 
that Pauling & Co. were indebted to them in the above amount of 
231Z. 8«., which they sought to deduct. Some correspondence 
took place on the subject, in the course of which Pauling & Co. 
received the following letter from the secretary of the Company : 

•' Liverpool, 14th June, 1852. 

" Gentlemen, — ^Your favour of the 8th, addressed to the directors, 
has been forwarded to me here. The delay which has taken place in 
complying with your direction to pay to Messrs. Houghton, Smith 
& Co. the amount due to you for sleepers, arises from our solici- 
tors having informed me that several claims had recently been 
made on this Company in reference to the Clifton Branch contract, 
for which you were the responsible party. I will endeavour that 
no further delay shall take place than what may be required for the 
adjustment of the several matters referred to. 

" I remain. Gentlemen, 

"Your obedient Servant, 

"H. Booth." 

It was objected, on behalf of the defendants, that there was no 
contract obligatory on them within the 97th section of the Companies 
Clauses Consolidation Act, 8 & 9 Vict. c. 16. The learned Judge 
ruled, that there was evidence for the jury of a contract with the 
Company ; and having left the question to them, a verdict was 
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Paulino found for the plaintiffs for 9872. 10<., leave being reserved tor the 

fiOMi>oN defendants to move to enter a verdict for them on the first count ; it 

^w^ ^^bn" '^^"S agreed that, in case the verdict was so entered, it should stand 

Railway Co. for the plaintiffs on the second count, with 7062. damages. 

Milward, in the following Term, obtained a rule nin accordingly, 
or for a new trial ; against which, 

Hugh Hill and Cowling showed cause (May 26) : 

The plaintiffs are entitled to retain the verdict upon the first 
[ *87i ] *count. There was ample evidence to support it. If the question 
had been one between private individuals, the defendants would 
. clearly be liable. The goods were ordered on behalf of the CJom- 
pany, and were delivered to them through their carrier ; and, upon 
application to the directors for payment, no question was raised 
either as to the amount due, or the liability of the Company ; but 
they merely sought to postpone the payment, with a view to settle 
a cross demand. Moreover, the contract is executed, and not 
executory only. If any doubt could exist whether there was a 
contract obligatory on the Company, it is entirely removed by 
the 97th section of the Companies Clauses Consolidation Act, 
8 & 9 Vict. c. 16. * * ♦ 

[ 873 ] Milward in support of the rule : 

The first count has been treated as a common count for goods 

[ *874 ] gold and delivered. ♦It appears, however, to have been expressly 
framed with the view of excluding a plea of set-off. There was no 
evidence to warrant the jury in finding a verdict for the plaintiffs on 
that count. The correspondence relied on as amounting to a con- 
tract, was not with the secretary of the Company, but with a clerk 
of their engineer. It makes a material difference, whether a cor- 
respondence is carried on with the secretary, or other officer of 
the Company, whose duty it would be to communicate the subject* 
matter, to the directors, or whether it takes place with a mere 
servant, and in such a way that it would not, in the ordinary course 
of business, come to the directors' knowledge. 

(Martin, B. : If a clerk agrees to purchase goods upon certain 
terms, and his principal afterwards accepts the goods, he must take 
them upon those terms. Here the Company have used the sleepers; 
then, according to the case of Lowe v. London and Noith Western 
Railway Company (1), a contract may be presumed.) 

(1) 88 B. R. 726 (18 Q. B. 682; 21 L. J. Q. B. 361). 
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These corporations cannot contract by conduct, but only under Paulino 
seal, or in the statutory mode. By the 96th section of the 8 & 9 London 
Vict. c. 16, the directors cannot exercise the powers entrusted to ^" ^kkn^ 
them except at a legally constituted board meeting. Suppose the Railway Co. 
Company had refused to accept the goods, would they have been 
liable for a breach of contract? A claim in respect of the use 
and occupation of land stands on an entirely different footing, 
because there the fact of occupation raises the presumption of a 
tenancy. An authority to contract by parol will not be implied, 
anless where the act is one without which the corporation could 
not subsist, as in the case of bills of exchange drawn by a trading 
corporation : Mayor of Ltidlowv. Charlton (l). 

(Aldbrson, B. : Here there is an executed contract, and the only 
question is, upon what terms ? Then, if the agent agreed to certain 
terms, and the Company *afterwards accepted the goods, that is [ •876 ] 
evidence for the jury that they accepted them on those terms.) 



Pollock, C. B. : 

The rule must be discharged, and on this ground, that there 
was evidence to be submitted to the jury, and they have come 
to the conclusion that there was a contract with the Company. 
It appears that some correspondence respecting the purchase of 
these goods took place between the plaintiff and a person in the 
service of the Company. I pause not to inquire whether he was a 
servant in a particular department, or whether he was the secretary 
of the Company ; it is sufiScient that he was in the actual service of 
the Company, and acting on their behalf in that correspondence. I 
must reject the ^distinction attempted to be taken between the clerk [ ^^76 ] 
of an engineer of the Company and a clerk of the Company ; the 
former is a clerk of the Company, though in that particular depart- 
ment. The special count had been framed in accordance with the 
contract contained in the correspondence, and there is evidence that 
the goods were received and used by the Company. The question 
then is, under what contract were they so received and used. There 
was no proof of any other than that contained in the corre- 
spondence ; and the case of Lowe v. The London and North Western 
liaUioay Company furnishes abundant authority for the position 
that, under these circumstances, there was evidence to be submitted 
to the jury, from which they might infer a contract with the 
(1) 65 R. R 794 (6 M. & W. 815). 
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PAULiKo (Tompany. Mr. MUward has entered into an elaborate analysie of 

London the cases, and has attempted to distinguish this from some others, in 

^wbotbbn^ which a parol contract has been held valid. Certainly, if reference 

Railway Co. ^ere made to the cases decided apon any sabject within the last ten 

years, and if, instead of taking an enlarged view of the matter, 

certain expressions were selected from particular judgments, and 

propounded as the law of the land, great doubt and difficulty might 

be raised in many questions extremely plain. However, in this 

case there is nothing to prevent us from giving effect to the doctrine 

laid down by the Court of Queen's Bench in the case of Lmce v. The 

London and North Western Railway Company. I think that the 

direction of the learned Judge was perfectly right. 

Aldbbson, B. : 

I am of the same opinion. According to the express provisions 
of the Companies Clauses Consolidation Act, Railway Companies 
may be bound by contracts made by the directors on their behalf, in 
the same way as private persons are bound, that is to say, where 
private persons must contract by deed, the directors may contract 
on behalf of the Company under their common seal ; where, in the 
[ *877 ] ease of private persons, the contract *must be in writing, and signed 
by the parties to be charged therewith, there must be an instrument 
in writing, signed by at least two of the committee or directors ; 
and where private persons may make a valid contract by parol only, 
the Company may be bound by a contract made in the same manner 
by the committee or directors. Here the goods were furnished 
under a contract made with an agent of the Company upon certain 
terms, and that is reasonable evidence of an undertaking by the 
Company to accept the goods on those terms. 

Platt, B. : 

In my opinion the case is perfectly clear. The correspondence 
which took place after the contract affords sufficient evidence that 
the Company were the real parties to the contract. In the case of 
Honiersham v. 2'he Wolverhampton Waterworks Company (l), there was 
no evidence that the extra work was either ordered by the Company, 
sanctioned by the Company', or ratified or adopted by the Company 

Martin, B. : 

I am of the same opinion. When the matter is attentively 

a) 6 Ex. 137. [Practically over- v. Waddle (1868) L. R. 3 C. P. 463, 
ruled by South of Ireland Colliery Co, 4 0. P. 617, Ex. Oh.] 
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considered, it is perfectly clear. Indeed, the plaintiff would have Paulino 
been entitled to a new trial, if I had not left the case to the jury. The London 
declaration contained two counts ; but the only question is, whether ^^gxEB™ 
there was evidence to go to the jury in support of the first count. Railway Co. 
Now there are two ways of looking at the case : First, how would it 
have stood, in the event of these defendants being private individuals? 
If the clerk of an ordinary firm made a contract for the purchase of 
goods on certain terms, and the partners afterwards received these 
goods, could it be contended, that when they adopted the contract, 
they did not take it upon the terms on which the clerk made it ? I 
think that in point of law they would, but at all events there 
would be evidence from which the jury *might come to that con- [ *878 ] 
elusion. Then the next question is, does it make any difference 
that the defendants are an incorporated Railway Company ? The 
97th section of the Companies Glauses Consolidation Act says, that 
where private persons may make a valid contract by parol, the 
committee or directors may make such contract on behalf of the 
Company by parol only : and the case of Lowe v. The London and 
Sorth Westell^ Railway Company distinctly decided, that in the 
event of the Company deriving benefit from such a contract, that is 
evidence for the jury of their having made the contract. If that 
decision is wrong, it is for a court of error to set it aside ; but in 
reality it does not militate against the previous decisions. Homer- 
sham V. The Wolvej'hampton Watenvork$ was the case of a contract 
under seal for the execution of certain works, and all that the Court 
held was that, there being an express contract with reference to that 
transaction, they could not in the absence of any evidence assume 
an implied contract for other work. With respect to Diggle v. The 
London and BlacktvaU Railway Company, the circumstances of that 
case exclude any contract of this kind, for the evidence showed that 
the parties never intended to deal as upon an implied contract. 
However, I found my judgment on the case of Lowe v. The London 
and North Western Railway Company , which establishes that, under 
circumstances like these, when ihe Company has had the benefit of 
the bargain, it is a question for the jury to say, whether in point of 
fact they have made such a contract. 

RuU discharged. 
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IMS. In bb The EARL op HARRINGTON v. RAMSAY. 

June 11 13 

1 • (8 Ex. 879—883 ; S. C. 22 L. J. Ex. 326 ; 17 Jur. 1829.) 

[ 879 ] [County Court jurisdiction (landlord and tenant) under Act of 

1846. See now a. 138 of County Courts Act, 1888.] 



i»w. EMMETT V. TOITENHAM. 

May 25. 

_- (8 Ex. 884—888 ; S. C. 22 L. J. Ex. 281 ; 17 Jur. 509.) 

^ -1 The holder of a bill of exchange indorsed in blank, being unwilling to 

sue in his own name upon it, requested one K., who had guaranteed the 
payment of it, to get some one to sue for him upon it : K. aocordingly 
requested one £., the plaintiff, to sue upon the bill, to which he assented; 
K. therefore applied to the holder for a copy of the bill. The holder 
delivered the bill to K., who, after having taken a copy, returned it again 
immediately, upon the understanding that the plaintiff should have it 
whenever he required it. The bill was not handed to the plaintiff till after 
action brought : Held, that the plaintiff had neither any interest in the 
bill nor any possession of it, and therefore that he could not maintain the 
action upon it 

The declaration was on a bill of exchange drawn by one Coghlan 
upon and accepted by the defendant, and indorsed by Coghlan to 
the plaintiff. 

The defendant pleaded {inter alia)^ secondly, that it was not 
indorsed to the plaintiff ; and thirdly, that the plaintiff was not, at 
the commencement of the suit, the holder of the bill ; upon which 
issues were joined. 

At the trial before Alderson, B., at the last Kent Assizes, the 
following facts appeared: The bill, which was accepted by the 
defendant, was discounted for Coghlan by one Rickards, to whom it 
was indorsed in blank; Rickards afterwards indorsed the bill by 
delivery to a Mr. Walker, at the same time guaranteeing its due 
payment. Mr. Walker shortly afterwards died, and the bill was 
found by his son and executor, the Rev. Dr. Walker, among his 
father's papers. Dr. Walker wishing to obtain the amount of tlie 
bill, but being unwilling that his own name should appear in an action 
upon the hill, requested Rickards to take the proper steps for that 
purpose, by suing upon the bill in the name of some third par^j. 
Rickards applied to Emmett (the plaintiff) to bring the action, and 
he consented to sue upon the bill ; and thereupon Rickards called 
upon Dr. Walker, and communicated the arrangement to him, and 
asked for a copy of the bill. Dr. Walker handed him the bill, 
which he copied, ^nd then returned it to Dr. Walker, at the same 
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time saying, that it would be safer in his hands until the plaintiff Emmbtt 
wanted it; to which Dr. Walker replied, that the plaintiff might tottb^nham. 
have it whenever he required it. The bill was subsequently given 
by Dr. Walker to his agent, and by him after action brought to the 
plaintiff, and it was produced at the trial. 

It was contended on the part of the defendant, that *upon this [ *885 ] 
state of facts the plaintiff had no such title to the bill as would 
sustain the action. The learned Judge left the case to the jury, 
and a verdict was found for the plaintiff, leave being reserved to 
the defendant to move to set that verdict aside, and to enter a 
verdict for him upon the second and third issues. 

A rule nisi having been obtained accordingly, 

M. Chambers and Lush showed cause : 

The plaintiff had such a title to the instrument as was sufficient 
to support the action ; for he had an interest in the bill, and had 
the right of possession. The law does not require the actual manual 
possession of the bill, to constitute a party the holder. If an 
indorser were to place a bill in a plaintiff's cash-box, that would be 
a sufficient possession to support an action upon the bill. The 
defendant cannot set up a jus tertii. There was evidence that the 
plaintiff had constructive possession of the bill. 

(Mabtin, B. : I remember a case of Oill v. Lord Chesterfield (i), 
in which I was counsel. It was an action upon a cheque for 500/. 
It appeared that the plaintiff had consented to lend his name for 
the purpose of suing upon the cheque, but he never had possession 
of it, nor had he otherwise interfered. Rolfb, B., before whom 
the cause was tried, held that the action was not maintainable, and 
this Court supported that ruling.) 

The plaintiff there appears to have had no interest in the instru- 
ment upon which he sued. Here the plaintiff had an interest, and 
he was constructively the holder. In Story on Bills, s. 203, it is 
laid down, that "where a bill is originally payable to bearer, and 
therefore transferable by delivery only, actual or constructive 
delivery thereof would seem to be indispensable to complete the 
legal title thereto. But where the transfer is by indorsement, 
there an actual or constructive delivery seems now to be deemed 
indispensable to complete the title ; and certainly *rau8t be so, I *^^^ ] 

(1) Not reported. 



816 1868. EX. 8 EX. 886—887. [b.b. 

Emm fCTT if the transaction is not treated as consummated between the par- 
ToTTBMBAv. tios." Lysogkt v. Bryant (i) is a strong case of constructive delivery. 
There, a firm consisting of two partners, being indebted to C, one 
of the partners (who acted as C/s agent) with the concurrence of 
the other partner indorsed a bill of exchange in the name of the 
firm, and placed it among the securities which he held for C, but 
no communication of the fact was made to C. It was held that the 
jury were justified in finding that the bill was indorsed by the firm 
to G. In Sainsbuty v. ParHiuan (2), which was cited upon the 
motion for the rule nisi in this case, the plaintiff merely permitted 
the use of his name in the action ; but he had no interest in the 
bill, and it was never indorsed to him. The plea, therefore, 
that the plaintiff was not the holder, and which form of pleading 
appears to have arisen from the decision in Marston v. AUen (8) 
was answered. 

Platt, B. : It seems to me that the transaction between these 
parties merely amounted to an agreement that the plaintiff should 
become the holder of the bill ; but he never did become the holder. 

Pollock, C. B. : Unless there was evidence that he became the 
holder, either actually or constructively, the verdict cannot stand.) 

Borill {BramweU with him) in support of the rule : 

The cases of GUI v. Lord Chesterfield and Sainsbury v. Parkin- 
son are expressly in point. Dr. Walker never ceased to be the true 
holder of the bill, for it was never transferred to the plaintiff. The 
bill was parted with for the sole purpose of allowing a copy of it to 
be taken. The plaintiff, therefore, never was possessed of the bill 
as the holder. 

Pollock, C. B. : 

We do not entertain much doubt as to the result of this rule. 
We are, perhaps, going a step further than we did in the cases just 
[ '887 ] cited, and we shall, *therefore, take a short time to consider our 
judgment; and, in the event of our decision being adverse to 
the plaintiff, it may become a question whether he ought not 
to be permitted to raise the point for a court of error by bill 
of exceptions. 

Cur. adv. vuU, 

(1) 82 R. R. 276 (9 C. B. 46). (3) 58 R. R. 785 (8 M. & W. 494). 

(2) Ex. H. T. 1852. 
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Pollock, G. B., now said : Emmett 

In this case we are of opinion that the rule should be made Tottekhah. 
absolute, to enter a verdict for the defendant upon the second and 
third issues, with liberty to the plaintiff to give up the verdict 
upon the other issues and to be nonsuited, if he desires the rule to 
be so moulded. Whether such a course will be of any service to 
the plaintiff, he will be advised ; we do not hold out any expectation 
that it will. 

The ground upon which we have come to our decision is, that 
the case falls within the simple proposition of law, that a person 
who has no interest in or possession of a bill of exchange, cannot 
maintain an action upon the instrument. The pleas, therefore, that 
the bill was not indorsed to the plaintiff, and that he was not the 
holder of it, were established by the facts which appeared on the 
trial. In order to support the general proposition upon which this 
case turns, it will be only necessary to refer to the cases of Oill v. 
Lord Chesterfield and Sainsbury v. Parkinson. 

It was, however, argued in this case on the part of the plaintiff, 
that, although he had not the actual possession of the bill, still he 
had the constructive possession, or the possession by his agent. 
But we are of opinion that neither Eickards nor Dr. Walker was 
the plaintiff's agent, the evidence being that the plaintiff, in truth, 
was their agent. There is no reason why we should refine and 
draw nice distinctions to give effect to a transaction, because, for 
some reason or other, it was determined to *keep some matters [ *^^ ] 
out of the view of the jury, by keeping some person in the back- 
ground who was not desirous of forthcoming. There was no evidence 
that the plaintiff had either the possession of or any interest 
whatever in the bill. We are, therefore, of opinion that he was 
not entitled to sue upon it. The rule will be absolute, subject to 
the alternative mentioned, if the plaintiff should think that it will 

be of any benefit to him. 

Rule absolute. 

The plaintiff's counsel then applied for leave to tender a bill of 

exceptions. But the Coukt said, that they had considered the 

point, and as they were of opinion that the plaintiff had no chance 

of success, they would not put the opposite party to the risk of 

incurring any further expense by allowing such a course, more 

especially as the plaintiff had still the opportunity of raising the 

question by bringing a fresh action. 

Rule absolute accordingly. 

E.R. — VOL. XCI. 52 
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IMS. WALKER V. BROADHURST. 

Jun0 2, 

(8 Ex. 889—897.) 



[889] 



Hie plaintiff entered into an arrangement with A. and B., who carried on 
bufliness in eo-partnerahip together, to join the firm upon their obtaining 
for him some security as to the state of the firm. Accordingly, by a deed 
of co-partnership, the defendant, who was the father of one of the partners 
in the old firm, covenanted with the plaintiff that the debts then owing to 
A. and B. would realise to A., B., and the plaintiff in the whole 99/. 19«., 
being the amount at which the same were valued ; and that if the same 
ehonld not realise the said sum, the defendant would, on demand of the 
plaintiff, pay the deficiency thereof to A., B., and the plaintiff; and also 
that the debts then owing by A. and B. did not exceed l,195/> 12<., at 
which sum they had been valued ; and that if they should exceed that 
sum, the defendant would, on demand of the plaintiff, out of his own 
private funds, pay to A., B., and the plaintiff, or the person to whom the 
same might be due, the sum which the last-mentioned debts might exceed 
the last-mentioned sum. At the time of the execution of the deed the 
firm was in insolvent circumstances, and shortly afterwards A. and B. were 
declared bankrupt. It appeared that the debts of the firm exceeded the 
valued amount of 1,195/. Tia. by 1,000/. ; but it also appeared that less than 
the sum of 1,195/. 12«. had been paid on account of the liabiUtiee of the 
old firm : Held, that the defendant's covenant was a contract of indemnity 
only, but that the plaintiff was entitled to recover as damages the actual 
loss which he had sustained by reason of the defendant's breach of 
covenant ; and that the amount of such damage was purely a question for 
the jury. 

Thb declaration was upon a deed made between J. Ferry of the 
first part, W. E. Broadhurst of the second part, the plaintiff of the 
third part, and the defendant of the fourth part, which, after 
reciting that J. Perry and W. K. Broadhurst were then carrying on 
business in copartnership together as manufacturers of earthen- 
ware, and that they had agreed with the plaintiff that he should 
become a copartner in the firm upon the terms contained in the 
deed, and after reciting that part of the terms of the agreement 
upon which the plaintiff had consented to become a partner were, 
that the defendant, the father of W. K. Broadhurst, should cove- 
nant with the plaintiff that the debts owing to the late firm of Perry 
and Broadhurst, included in a certain valuation, would realise so 
much money to the said J. Perry and W. E. Broadhurst and the 
plaintiff, and that the debts owing by the firm would not exceed 
the amount charged to the account thereof in the said valuation ; 
and that the defendant would pay the deficiency in the former 
case, and the excess in the latter; the defendant did thereby 
covenant with the plaintiff, that the debts owing to J. Perry and 
W. E. Broadhurst would realise to them and the plaintiff in the 
whole the sum of 99Z. 19«. 3^^., being the amount in the said 
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valuation; and that, if the Bame did not realise that sum, the 
defendant would, on demand of the plaintiff, pay the deficiency 
thereof to J. Perry, W. K. Broadhurst, and the plaintiff; *and also 
that the debts owing by the said J. Perry and W. K. Broadhurst 
did not exceed the sum of 1,1952. 128. 2d, ; and that, if they did, 
the defendant would, on demand of the plaintiff, out of his own 
private funds, pay to J. Perry, W. E. Broadhurst, and the plaintiff, 
or the person or persons to whom the same might be due, the sum 
which the debts last aforesaid might exceed the last-mentioned 
sum. The declaration then contained a general allegation of 
performance by the plaintiff of his part of the covenant, and that a 
reasonable time had elapsed for collecting and ascertaining the 
debts, and laid as a second breach, that the debts owing by 
J. Perry and W. K. Broadhurst did exceed the sum of 1,195Z. 128. 2d., 
to a large amount, to wit, to &c., and that the same was demanded 
of the defendant by the plaintiff, yet that the defendant had not 
paid to J. Perry, W. K. Broadhurst, and the plaintiff, or the 
person or persons to whom the same were due, or any or either of 
them, the said sum which the said debts last aforesaid so exceeded 
the said sum of 1,195{. 12«. 2d., to wit, the sum of Sec, or any part 
thereof. 

The defendant pleaded to tbis breach, thirdly, that the debts 
owing by the said J. Perry and W. K. Broadhurst did not exceed 
the sum of 1,195Z. 12«. 2d, ; and fourthly, that a reasonable time 
for collecting and ascertaining the debts due and owing by J. Perry 
and W. E. Broadhurst had not elapsed &c. Upon these pleas 
issues were joined. 

At the trial, before Williams, J., at the last Staffordshire Assizes, 
the facts appeared to be as follows: In the month of January, 
1852, J. Perry and W. E. Broadhurst, who carried on business 
in copartnership together, advertised for a partner. The plaintiff 
consented to become a partner in the firm, on the condition of 
receiving some security that the property of the firm was of a 
certain value. Accordingly the defendant, who was the father of 
J. W. Broadhurst, agreed to enter into a covenant to give the 
security required. By the terms of the deed, made the 6th of 
March, *1862, between J. Perry of the first part, W. E. Broadhurst 
of the second, the plaintiff of the third, and the defendant of the 
fourth, the articles of partnership were provided for ; and it con- 
tained the following clause: After reciting "that it was part of the 
terms of the agreement upon which the said £. Walker agreed to 

52—2 
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become a copartner with the said J. Perry and W. E. Broadhurst 
in the bueiness aforesaid, that the said J. Broadhurst, the father of 
the said W. K. Broadhurst, should covenant with the said E. Walker, 
that the debts owing to the said late firm of Ferry and Broadhurst, 
included in the valuation made of the effects thereof, on the admis- 
sion of the said E. Walker into the partnership aforesaid, and 
accounted at their full value, would realise so much money to the 
said J. Perry, W. E. Broadhurst, and E. Walker, and that the 
debts owing by the said firm of Perry and Broadhurst would not 
exceed the amount charged to the account thereof in the said 
valuation; and that he would pay the deficiency in the former 
case, and the excess in the latter ;" the deed then proceeded : '* Now 
therefore the said Job Broadhurst doth hereby, for himself, his 
heirs, executors, and administrators, covenant with the said E. 
Walker, his executors and administrators, that the debts now owing 
to the said J. Perry and W. E. Broadhurst will realise to the said 
J. Perry, W. E. Broadhurst, and E. Walker, in the whole 
99/. 19«. 8^c2., being the amount or sum at which the same had been 
valued on the admission of the said E. Walker into the said copart- 
nership concern as aforesaid ; and that if the same do not realise 
the said sum, he the said Job Broadhurst, and his heirs, executors, 
and administrators, shall and will, on the demand of the said E. 
Walker, his executors or administrators, pay the deficiency thereof to 
the said J. Perry, W. E. Broadhurst, and E. Walker ; and also that 
the debts owing by the said J. Perry and W. E. Broadhurst do not 
exceed the sum of 1,1952. 12«. 2d., at which sum they have been taken 
*on the occasion aforesaid ; and that if they shall exceed the said sum, 
he the said Job Broadhurst, and his heirs, executors, and adminis- 
trators, shall and will, on the demand of the said E. Walker, his 
executors or administrators, out of his or their own private funds, pay 
to the said J. Perry, W. E. Broadhurst, and E. Walker, or the person 
or persons to whom the same may be due, the sum which the said 
debts last aforesaid may exceed the said sum last aforesaid." Shortly 
after the plaintiff had become a partner, Messrs. Perry and Broad- 
hurst were declared bankrupt, the old firm having been insolvent at 
the time the deed was executed ; and it appeared that the debts due 
by the old firm at that time exceeded the sum of 1,195L 12s. 2^., 
(the scheduled amount) by 1,0002. 

It was contended on the part of the plaintiff, that he was entitled 
to the full amount of the excess, as the defendant's covenant was in 
effect; for a liquidated sum. The learned Judge, however, was of 
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opinion that the covenant was one of indemnity only, and that it 
was a question for the jury as to the amount of actual damage 
which the plaintiff had sustained by reason of the defendant's 
breach of his covenant. Evidence was then given to show to what 
extent the plaintiff had received pecuniary loss ; and he also stated 
that he would have made 1502. per annum as a farmer if he had 
not entered the firm. It did not, however, appear that more than 
950Z. had been paid on account of the debts of the old firm. On 
the part of the defendant, it was contended that the covenant was a 
contract to indemnify the plaintiff in the event of the funds of the 
partnership into which he entered being drawn upon to a greater 
extent than to the amount of the scheduled debts, and consequently 
that the plaintiff was entitled to nominal damages only. The learned 
Judge, in directing the jury, told them that they were to take all 
the circumstances into their consideration; and that, although 
what the plaintiff had lost by *the concern was not the true 
criterion, still they were to consider what the plaintiff had lost by 
reason of the debts of the firm having been untruly stated ; that 
although the firm might or might not have been prosperous, still 
the jury were to say to what extent the plaintiff's position had 
been altered by reason of the defendant's breach of covenant. A 
verdict was found for the plaintiff, with 500Z. damages ; leave being 
reserved to the plaintiff to move to increase the amount to 1,000{., 
and to the defendant also to reduce the amount to a nominal sum. 
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Whatelei^, on the part of the plaintiff, obtained a rule nisi in 
pursuance of the leave reserved. 

He cited Lethhidge v. Mytton (i), CaiT v. Roberts (2), Loosemore 
V. Radford (a), Warwick v. Richardson {4) ^ and Ex parte Broadhurst, 
In re Broadhnrst (5). And Keating^ for the defendant, obtained a 
rule nisi, either to reduce the damages, or for a new trial on the 
ground of misdirection. 



Keating {JVhittnore with him) showed cause against the 
plaintiff's rule : 

The question on this part of the rule turns upon the construction 
of the deed; and the dispute is, whether the covenant by the 
defendant is an absolute one to pay the amount of the excess above 



(1) 2 B. & Ad. 772. 

(2) 39 B. B. 405 (5 fi. A Ad. 78). 

(3) 60 B. B. 853 (9 M. & W. 657}. 



(4) 62 B. R 608 (10 M. & W. 284). 

(5) 22 L. J. Bk. 21. 
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the sum stated in the schedule of the debts due by the old firm ; or 
whether it is a mere covenant of indenmity, as it appeared to be to 
the learned Judge at the trial. That excess amounted to the sum 
of 1,000/. The defendant contends that the covenant is one of 
indemnity. This point was before the Lords Justices, when the 
question arose whether the breach of this covenant would form the 
ground of a good petitioning creditor*s debt to support an adjudi- 
cation *in bankruptcy. The Lords Justices, who called in aid the 
assistance of Maulb, J., adopting the view of that learned Judge, 
held, that the covenant was not a covenant to pay a stated or 
liquidated sum, but that the remedy lay in damages, and conse- 
quently that it did not constitute a good petitioning creditor*s 
debt. * * The defendant relies upon that opinion, as indicating 
the correct view of the construction of this deed. The cases cited 
on the part of the plaintiff on the motion for the rule nisi are 
distinguishable from the present. [He distinguished them and 
continued :] The defendant was not liable for the debt, and the 
amount of damage was altogether unliquidated, and could not be 
ascertained without the assistance of a jury. 



[ 896 ] Whateley and Motteram were then heard in support of the 

plaintiff's rule: 

It is submitted that this is an absolute covenant on the part of 
the defendant to pay the excess of the debts due by the firm 
beyond the scheduled amount. The defendant is therefore liable 
to pay the sum of 1,000/., which has been ascertained to be that 
excess, just as be would have been if that precise sum had been 
specified in the deed. The plaintiff entered into the partnership 
on the express understanding that that sum should be paid. The 
defendant must be taken to have known the true state of the 
partnership debts. He stipulated that the capital of the partnership 
should reach a certain amount. 



(Pollock, C. B. : Suppose a party were to enter into a covenant 
to the effect that he is worth 1,000/., and it turned out that he is 
not, the covenantee would not be entitled to recover the full sum ^ 
1,000/., but only the actual loss he has sustained by reason of the 
covenantor's breach of covenant. We do not ent^rtdin any doubt 
that this is a mere contract of indemnity, and that the plaintiff can 
only recover the actual damage he has sustained by reasoii of t}iQ 
defendant's breach of his covenant.) 
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(They were then stopped by the Court on the point raised by the 
defendant's rule.) 

Keating in support of the defendant's rule : 

The plaintiff was only entitled to nominal damages, inasmuch as 
it did not appear that the result would have been different if the 
amount of the scheduled debts had been correctly stated. The 
amount paid for the debts from the funds of the firm did not equal 
the amount of the scheduled debts. The jury, moreover, ought to 
have had the specific payments brought to their attention ; and as 
the plaintiff's loss was treated as matter of account, the supposed 
loss which the plaintiff sustained by reason of his having been 
deprived of the opportunity of carrpng on his business as a farmer, 
ought not to have been submitted to the jury. 

Pollock, C B. : 

We are of opinion that both the rules must be discharged. The 
view which the learned Judge took of the construction of the deed 
is, in our judgment, the true one ; and the way in which he presented 
the case to the jury was strictly correct The amount of the 
damages was altogether uncertain, and does not turn upon any 
nice question of account either one way or the other; but the 
matter was purely one for the jury, and it was their proper province 
to assess the amount to which the plaintiff was entitled, just in the 
same way as if the plaintiff had brought an action for a personal 
injury occasioned to him by the defendant's default* 

Aldrrson, B. : 

The plaintiff entered into this concern upon the agreement that 
the partnership debts did not exceed a certain sum ; and the 
action is brought for the breach of covenant arising from the 
damage the plaintiff has sustained by reason of the defendant's 
breach of covenant in not taking care to have the proper amount 
inserted in the schedule. The damages so incurred are altogether 
uncertain. 
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Platt, B., and Martin, B., concurred. 



Rules discharged. 
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im, CALDICOTT v. GEIFFITHS and LOWE. 

JiMi^a. g g^ 898—905 ; S. C. 23 L. J. Ex. 54 ; 1 C. L. E. 715.) 

[ 898 J j^j ^Yie rules of a society " for the protection of trade,*' the professed 

object of which was to watch the progress of measures through Parliament 
affecting the trade interests, and to protect its members from the practices 
of the fraudulent and dishonest, the committee had the appointment of the 
printer and stationer, to be elected from among the members of the society ; 
and to the committee was to be referred the defraying of the expenses, and 
the applying and disposing of the monies of the society. And it was also 
provided by the rules, that the sum of 10^. should be left in the secretary's 
hands to meet the current expenses ; but that all orders for the payment 
of money should be drawn by the secretaiy upon the treasurer at a 
committee meeting. The pkintiff was appointed printer and stationer to 
the society, and shortly afterwards paid his subscription. The defendants, 
who were members of the committee, passed the resolutions for the orders 
for printing and stationery which were supplied by the plaintiff : Held, 
that the rules did not create a partnership between the membera of the 
society ; and that it was not to be inferred from the rules that the plaintiff 
looked to the fund, and not to the parties who gave the orders. 

This mtsb an action of debt for goods bargained and sold, for 
work and materials, for money paid, and on an account stated. 

The defendants pleaded, separately, Never indebted ; upon which 
issue was joined. 

At the trial, before Williams, J., at the last Gloucester Assizes, 
it appeared that the action was brought to recover the balance of 
an account for printing and stationery, supplied by the plaintiff to 
the committee of a society at Wolverhampton, called " The Midland 
Counties Guardian Society for the Protection of Trade," of which 
committee the defendants were members. A preliminary meeting 
of the subscribers was held in August, 1850, for the purpose of 
organising the society, when the rules of the society were approved 
and adopted. By rule 1, the objects of the society were stated to 
be, " to watch the progress of any measure in Parliament affecting 
the trade interests, and to protect its members from the practices 
of the fraudulent and dishonest." Rule 2 provided, that the affairs 
of the society should be managed by a president, vice-president, 
treasurer, secretary, and committee. By rule 8, the officers were 
to be elected at each annual meeting by a show of hands ; and the 
election of officers and members was to be determined by a show 
of hands ; and no officer should be eligible who had not been a 
member for six months. Bule 4 required a committee of twenty- 
four members to be elected at the annual meeting. By rule 6, it 
[ 'SQO ] was provided, that the committee should have the appointment *of 
the printer and stationer, who should be elected by them annually 
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from among the members of the society, who should have the Caldicott 
power of dismissing the printer and stationer, should they be grifkitha. 
dissatisfied with the way in which he conducted the business of the 
society ; and that to such committee should be referred the defray- 
ing of expenses and the applying and disposing of the money 
belonging to the society. That all correspondence for the further- 
ance of the objects of the society should be carried on under their 
direction and control; and that they should transact all other 
special business, subject to such rules as were then or thereafter 
should be laid down by a general meeting of the society. By rule 7, 
a sub-committee of five were to be appointed, under whose direc- 
tion certain business was to be done. By rule 9, it was provided, 
that the sum of 10/. should be left in the hands of the secretary to 
meet the current expenses ; but that all orders for the payment of 
money were to be drawn by the secretary upon the treasurer at a 
committee-meeting, and were to be signed by the chairman, the 
secretary, and a member of the committee. Rule 12 provided, 
that the committee should have power, at any time previous to 
December 25th, 1850, to admit members, but that after that date 
a more formal mode of election should be observed (which was 
there pointed out). By rule 18, the amount of annual subscription 
was fixed at 10s. 6d., due the Ist of August, in advance. By the 
17th rule, provision was made for the appointment of a sub-com- 
mittee of five members, who, in the absence of the secretary, were 
to give directions about the printing of circulars. Eule 19 pro- 
vided, ** that if any action shall be commenced against the secretary 
or solicitor or any member of the committee, for any act done by 
him or them in the due exercise of their duties as officers of the 
society, he shall be defended out of the funds of the society ; and 
if such funds at any time prove insufficient, such deficiency shall 
be supplied by all the *members in equal proportions." By rule 24, [ '900 ] 
a general statement of accounts and a report of the proceedings, 
with a list of the members, was to be published annually. At a 
subsequent meeting of the society, at which the defendants were 
present and acted on the committee, the plaintiff was appointed 
printer to the society for the ensuing year ; and it was resolved, 
that the secretary be authorised to order the books and stationery 
necessary for working out the objects of the society. At the time 
of his election as printer, the plaintiff was not a member of the 
society, but he promised the secretary the payment of the subscrip- 
tion of 10s. 6d., and he paid that sum shortly afterwards. He never 
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Caldioott Court intimated that they woald take time to consider whether it 
QRirFiTifB. vould be necessary to hear them. 

Cur. orfr. vulL 

Pollock, G. B., now said : 

This was a motion to set aside a nonsuit, and to enter a verdict 
[ *^03 ] for the plaintiff for *the amount which the jury have found to be 
due to him. It will be unnecessary to hear any argument on behalf 
of the plaintiff, as we are all clearly of opinion that the rule must be 
absolute. The question submitted to us was, whether there was 
any evidence to go to the jury to support the plaintiff's claim ; and 
we are all of opinion that there was. On referring to the society's 
rules, upon which the question turns, it appears to us, that the cir- 
cumstance of the plaintiff being a subscriber or a member of the 
society does not in any way preclude him from maintaining an 
action against the members of the committee who personally 
ordered the work which was done for them. These rules do not 
constitute a partnership amongst the members or subscribers, and 
therefore they do not on that ground take away from the contributor 
his right of action against the members of the committee. The 
question is, whether, by entering into this scheme, the subscribers 
form a partnership or a quasi partnership ; or whether the case is 
similar to that of a number of persons subscribing to a hospital or 
to an ordinary club. The solution of that question is not to be 
arrived at by examining cases which have reference to the liability 
of committee-men or shareholders in projected Railway Companies 
and in other undertakings of that description, but by consulting 
the rules themselves. And upon doing so, I am clearly of opinion 
that they do not preclude the plaintiff, as a mere subscriber, from 
maintaining an action against the committee-man giving the order 
for the goods, and which order would have made him personally 
liable to a third party. And, indeed, if a jury had found a verdict 
for the defendants, the plaintiff would have been entitled to a new 
trial. At least there was evidence to warrant the jury in their 
verdict. 

Aldbrson, B., concurred. 

r »04 ] Platt, B. : 

I am of the same opinion. The rules do not give the committee 
any authority to pledge the credit of the subscribers. The person 
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who gives the order is personally liable. If that person could not Caldicott 
be sued, no one would be responsible for the debt. Gbiffiths. 

Martin, B. : 

Two objections were made to the plaintifif 's right of action. First, 
it was said that, inasmuch as the plaintiff was a copartner with the 
defendants, he was thereby incapacitated from suing them ; and 
secondly, that there was no evidence to go to the jury, as the plain- 
tiff did not look to the defendants personally, but to the funds of the 
society; and that the existence of such funds should have been 
shown. Upon the first point several cases were cited ; but the 
principle itself is extremely clear, that where payments are to be 
made oat of a particular fund, to which two or more persons con- 
tribute as partners, one of them cannot sue his copartner. In the 
present case, however, a number of persons are associated together 
for the purpose of the protection of trade, each of them having to 
pay a small sum annually, and thereby becoming entitled to such 
information upon the subject as can be obtained in the mode pointed 
out. It is an abuse of language to call such an association a part- 
nership. It is neither more nor less than a number of persons who 
choose to subscribe to a fund for the purpose of obtaining certain 
information useful to themselves in their business. The fact of the 
plaintiff having subscribed with the view to entitle him to the 
benefit of such information, does not constitute him a partner, so 
as to preclude him from suing another subscriber who gives the 
order. In the case of a club, it has been held, that a party who 
supplies goods to the committee cannot sue a mere subscriber, 
because by being a member a man does not make the committee 
his agents to pledge his credit (i). 

The second question is, whether there was evidence of the bargain [ 905 j 
that the persons employing the printer were not to be personally 
liable, but that the contract was merely that they should make the 
payments. Looking at the rules of the society, I do not say that 
there was no evidence that the bargain was not that for which the 
defendants contended; but still I think that if the jury had so 
found by their verdict, I should not have felt satisfied with such a 
verdict. Mr. Quain, in his argument, referred to several cases 
concerning the liability of provisional committee-men of projected 
railway schemes. Whether some of those cases were rightly 

(1) See Flemyng v. Htctor, 46 R. B. 553 (2 M. & W. 172); Twld v. Endy, 
8 M. & W. 505. 
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The declaration may be supported by proof of a ooyenant for quiet 
enjoyment. The allegations with respect to a good title and quiet 
enjoyment are divisible. The 76th section of the Common Law 
Procedure Act, 16 & 16 Vict. c. 76, provides, that all pleadings 
capable of being construed distributively shall be so taken. And 
the 222nd section empowers the Court *' at all times " to make 
amendments in the proceedings, upon such terms as they may think 
fit. The Judge would have amended the declaration at the trial by 
striking out the allegation of title. The agreement between the 
landlord and the tenant is this : the latter agrees to take the land 
and to pay the stipulated rent, and the former agrees that the 
tenant shall have the land and enjoy it without interruption, and 
shall not have to make any additional payments beyond those for 
which he has stipulated. The words ** demise and farm let," &c., 
embody such an agreement. There is no efficacy to be attributed 
to any particular form of words, but the substance of the contract 
must be considered: Nokes's case(l). It is submitted, that the 
same rule equally applies whether the contract be under seal or by 
parol only. In Holder v. Taylor {2), the plaintiff declared in 
covenant upon a lease for years made by the word " demise," and 
the breach laid was, that at the time of the making of the lease the 
lessor was not seised of the land but a stranger ; and it was 
objected, that, as the plaintiff did not lay an actual entry under the 
lease, nor an ejectment by the true owner, the action of covenant 
would not lie. But the Court overruled the objection, holding that 
the breach of the covenant consisted in the ^lessor having taken upon 
himself to demise that which he could not ; and they said, that 
*• the word * demisi ' imports a power of letting, as the word * dedi ' 
a power of giving." In Taylor v. Zamira(3), Gibbs, Ch. J., said, 
** Here the case is, that this land was subject to a burthen in the 
hands of the defendant himself ; for, before the defendant demised 
to the plaintiff, the land was subject to a burthen of paying this 
rent ; and it being subject thereto, he let it to the plaintiff, as if it 
were free from tliat prior burthen, under a rent payable to himself ; 
and when he calls for payment, payment is refused on the ground 
that he, the tenant, has paid the burthen to another, from which 
the land ought to have been free when the defendant let it to him." 
And the learned Judge, after stating that it appeared that the 
plaintiff had been compelled to pay the amount, said that the facts 

(1) 4 Co. Hep. 80 b. (3) 16 B. E. 668 (6 Taunt. 528). 

(2) Hob. 12. 
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constdtated a good answer to an avowry for rent. The language of 
the Jndges in several cases is in the plaintiff's favour. In Barton v. 
Fitzgerald (i), Lord Ellenborough, Ch. J., said, " Do not the words 
' bargain and sell ' as much imply that the party has the thing 
which he professes to bargain and sell, as the word * grant ? ' " In 
De Medina v. Norman (2), Parkb, B., says, ** The meaning of a con- 
tract to demise is, not only that a certain form of words shall be put 
on paper, but that the party assuming to demise shall have title to 
demise." And in Sutton v. Temple (3), Parkb, B., in speaking of 
the word " demise," says, " The law merely annexes to it a 
condition that the party demising has a good title to the premises, 
and that the lessee shall not be evicted during the term." 

(Pollock, G. B. : It was recently decided by this Court, that there 
is no implied warranty of title in the contract of sale of a personal 
chattel (4).) 

That is so in the case of a chattel, *but the rule is different in the 
case of a demise of land. The cases of Granger v. Collins (5) and 
Jackson v. Cobbin (6) may be relied upon by the defendant ; but 
they proceeded upon the ground that the promise laid in the 
declaration was larger than that which could be implied by law, the 
promise not being confined to a covenant for good title or quiet 
enjoyment. In the latter case, the plaintiff agreed that he had 
power to let the premises to the defendant ** without restriction as 
to the purpose for which the same should be used and occupied." 
Moore v. Pyrke (7) cannot be considered to be law. In Brooking v. 
Cham (s), and Leigh v. Gotyer (q), it does not appear whether the 
demise was by parol or not. At all events, a covenant for quiet 
enjoyment is to be implied from a parol demise. The authorities 
already cited favour this view. The lessor surely undertakes that 
his tenant shall not be disturbed in the occupation of the land. In 
Messent v. Reynolds (lo), it was doubted whether a contract for quiet 
enjoyment can be implied by law from a mere agreement to let. In 
Hancock v. Caffyn (ii), Tindal, Ch. J., said, *' The duty alleged is, 
that Caffyn, by paying over to the superior landlord the rent 
received from the undertenant, should protect the undertenant 

(6) 58 R. B. 869 (8 M. & W. 790). 

(7) 11 East, 62. 

(8) Cro. Jac. 425. 
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(1) 13 R E. 519 (15 East, 538). 

(2) 60 K. R. 912 (9 M. & W. 827). 

(3) 67 I?. R. 255 (12 M. & W. 64). 

(4) Morhy v. AtUnhorough, 77 R. R. 
709 (3 Ex. 500). 

(5) 55 R. R. 687 (6 M. & W. 458). 
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(9) IcL 444. 

(10) 3 0. B. 194. 

(11) 8 Ring. 366. 
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Joxw Needham in support of the demurrer : 

(jiBBONs. Assuming that the plea is good, the replication affords no answer 
to it. The question raised by the plea is, whether, for a contract 
to deliver goods " as required," the vendee is not bound within a 
reasonable time to require their delivery ? The plaintiff must con- 
tend, that, as no time is specified, the defendant would be bound, 
if requested, to deliver the iron at any time during the lives of the 
parties. That would be in effect to deliver in an unreasonable 
time. It is not unusual to find contracts silent as to time ; and in 
such case the law implies that they will be performed in a reason- 
able time. Thus, where a vendor undertakes to deduce title, and 
no precise time is fixed for that purpose, he has a reasonable time 
to do it: Sansom v. Rhodes {I). Stalwart v. Ecutwood (2) is an 
authority to the same effect. Also, where a statute empowers a 
Judge at Nisi Prius to certify immediately, that has been construed 

[ ^^21 ] to mean within *a reasonable time : Christie v. Richardson (3). So, 
a clause in an award, directing payment of costs ''immediately 
after the execution of the award," has been held to mean within a 
reasonable time after notice : Hoggins v. Gordon (4). And in Pybus 
V. Mitford (6) it is said, " the word * immediately,' although in strict* 
ness it excludes all mean times, yet to make good the deeds and 
intents of parties, it shall be construed such convenient time as is 
reasonably requisite for doing the thing ; as in the 18 Edw. I. 21, 
an award to make an obligation immediately to J. S. (then absent) 
is intended such a convenient time as he can get to him." Sup- 
posing the iron to exist at the time of the contract, it might in the 
course of years oxidize, decay, or lose weight ; so that the loss would 
exceed the benefit to be derived from the contract, if executed 
within a reasonable time. 

(Alderson, B. : Perishable goods would afford a better illustration.) 

Bratnwell, co7itra : 

The plea is bad. The question is, what bargain has the defendant 
entered into ? He has undertaken to deliver the iron as required, 
and if the defendant's construction of the contract be right, he 
ought to have given the plaintiff notice that he was ready to 
deliver it. The defendant has no right to abstain for a long period, 



[919] 



(J) 6 Bing. N. C. 261. (4) 61 R R. 257 (3 a B. 466). 

(2) 11 M. & W. 197. (5) 2 Lev. 77. 

(3) 10 M. & W. 688. 
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and then complain that no reqaest was made by the plaintiff within Jones 
a reasonable time. Qibbons. 

(Martin, B. : In Sheppard's Touchstone, tit. " Obligation," c. 21, 
p. 878, it is said: ''Where the thing to be done is local, and the 
concurrence of both parties necessary thereunto, and the act is to 
be done by the obligor himself, or by a stranger, to the obligee 
himself, as where the condition is, that the obligor or a stranger 
shall enfeoff the obligee ; in this case, the obligor or the stranger 
shall have time to do it during his life, unless the obligee do hasten 
it by request ; and if he request it sooner, then it must be done in 
a convenient time after ♦request made.") [ *^22 ] 

That principle applies here. The plaintiff was only bound to require 
the delivery within a reasonable time after he was requested by the 
defendant to do so. 

Needham, in reply : 
If the contract had been to deliver within a month after the 
defendant was required to do so, could it have been contended that 
the defendant was bound to request the plaintiff to require him to 
deliver within a month ? Then, can there be any such obligation 
where the contract is to deliver, if requested, within a reasonable 
time ? The duty is on the plaintiff to do an act which was peculiarly 
within his own knowledge. 

(Aldbrson, B. : So soon as a reasonable time elapsed, it was 
competent for the defendant to say ** I desire you to ask me to 
deliver the iron now or never." 

Pollock, G. B. : The defendant reads the contract as if the 
condition which the law implies were part of it. No doubt, where a 
contract is silent as to time, the law implies that it is to be performed 
within a reasonable time ; but there is another maxim of law, viz., 
that every reasonable condition is also implied ; and it seems to me 
reasonable that the party who seeks to put an end to the contract, 
because the other party has not, within a reasonable time, required 
him to deliver the goods, should in the first instance inquire of the 
latter whether he means to have them.) 

Per Curiam (l) : 

There must be judgment for the plaintiff. 

Judgment for the plaintiff, 
(1) Pollock, C. B., Aldbrson, B., Plati-, B., and Martin, B. 
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bailment still continues as to the goods left behind by the gnest. 
But the mere ownership of the place where the goods are dropped 
does not give any title to them. Had they been dropped in the 
defendant's yard, or in his field, or on a highway which passed over 
his land, can it be said that the defendant could have maintained any 
claim to them ? In every case in which the fact of goods being in a 
person's house gives him a title to them, there must be a knowledge 
on his part that the goods are in his house, and a desire to ^possess 
them. Here, the defendant had neither the knowledge nor the 
desire until after the plaintiff had acquired the property by finding. 
The defendant is not in any way answerable to the true owner. 
Sutton V. Moody (1) and Isaack v. Clark (2) were also cited. 

Hake^ for the respondent, the defendant below: 

The plaintiff could not acquire any property in these notes by 
finding them in the shop of the defendant, for being in the defen- 
dant's shop they were in his possession. The maxim of the civil 
law cited in Savigny on Possession, p. 190 (3) is " quid interest^ 
inferantur rolente eo in domum ejus, an ei tradantur.'' 

(Pattbson, J. : That assumes that they are deposited there for 
custody of the owner of the house intentionally. The facts of this 
case negative that the defendant knew anything about the notes 
being in his shop.) 

According to the civil law, if a man purchase an article, and it is 
placed in his house, it is a delivery to him whether he knows it or 
not. He has a possession of it, for he has the custody and controul 
over everything in his house. The rule with respect to the posses- 
sion of an article is vacua est quem nemo detinet. Here, there was a 
jus detinendi in the defendant, for the notes were in his shop, and 
therefore there was no vacancy of possession in these notes. The 
defendant had an animus possidendi as to all things on his premises. 
According to the law of England, a man has a sufficient possession 
of the goods of another in his house to maintain trover if they be 
wrongfully taken away : TempUman v. Case (4) and Toplady v. 
Stalye (5). The possession which an innkeeper has of the goods of 
his guest is ratione loci, and but an illustration of the general 
principle. It is submitted, that if the plaintiff had not delivered 



(1) 1 lA. Bay. 250. 

(2) 2 Bulst. 306. 

(3) Translated by Sir E. Perry. 



(4) 10 Mod. 24. 

(5) Styles, 165. 
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the notes to the defendant, the latter might have maintained an 
action against him. It is more consonant to justice and reason 
that lost goods should be in the custody of the owner of the house 
when they are found, and where they might be easily reclaimed by 
the owner, than that they should be in the charge of the finder, 
who the next day may remove them to another part of the country. 
Secondly, the plaintiff did not acquire any property in the notes. 
The defendant here has rendered himself responsible to the true 
owner by advertising for him. He has contracted to hold the notes 
for him, and with the plaintiff's permission represented himself to 
the world as the finder. The defendant has taken upon himself 
the responsibility which the plaintiff declined, of deciding who the 
true owner is, for the finder of lost property is answerable to the 
true owner. Isaack v. Clai^k shows that the original finder has it 
in his election either to take charge of the property, or to decline 
it. Assuming that the plaintiff could have claimed the title of 
finding, the facts show that he declined to do so, but handed the 
notes with all the responsibility as well as the advantage of the 
transaction, to the defendant. He cited also Burn v. Moiris (1). 
The case of Swans (2), Semayne's case (3), 2 Black. Com. 92, 402, 
The Book of Deuteronomy, c. 22, v. 1 — 3, Rex v. Thurhom (4), 
Dig. tit. 41, " De acquirendo rerum dominio,*' May v. Harvey (6), 
and Ogle v. Atkinson {a). 



Oray replied. 
Judgment was now delivered by — 



Cur. adi\ vult. 



Patteson, J. : 

The notes which are the subject of this action were evidently 
dropped by mere accident in the shop of the defendant by the 
owner of them. The facts do not warrant the supposition that 
they had been deposited there intentionally, nor has the case been at 
all put upon that ground. The plaintiff found them on the floor, they 
being manifestly lost by some one. The general right of the finder 
to any article which has been lost as against all the world except 
the true owner, was established in the case of Armory v. Delamitie, 
which has never been disputed. This right would clearly have 
accrued to the plaintiff had the notes ''^been picked up by him 

(1) 44 E. B. 891 (4 Tyr. 485 ; S. C. (4) 1 Den. C. C. 387; S. C. 18 
3 L. J. (N. S.) Ex. 193. L. J. M. C. 140. 

(2) 7 Co. liep. 86. (5) 12 R. B. 322 (13 East, 197). 

(3) 6 Ih, 93. (6) 15 R. B. 647 (5 Taunt. 759). 
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be one of the trains referred to in the ticket. The said train left 
the said King's Cross station for the places mentioned in the said 
advertisements on the said last-mentioned day at 6.45 a.m. or soon 
afterwards, with thirty carriages and two engines, and with about 
1,000 passengers, but in consequence of the great pressure of 
persons wishing to be passengers by that train, the plaintiff was 
unable, although he used every effort to do so, to obtain a seat. 
That the plaintiff then applied to and requested the station-master, 
who was admitted to be the servant and agent of the Great Northern 
Company at the said King's Cross station, to forward him to 
Barnsley aforesaid, by a train which was leaving shortly after the 
said excursion train, but the station-master refused to do so, and 
told the plaintiff that he must wait for another train. If the station- 
master had forwarded the plaintiff as he requested, he, the plaintiff, 
would have arrived at Barnsley at half -past six that night. That the 
Company caused an extra train of twenty-three carriages to be pre- 
pared entirely for the accommodation of persons holding excursion 
tickets and wishing to be conveyed along their line, and the same was 
despatched from the King's Cross station about mid-day on the 
said Saturday, but that train also was filled with passengers with- 
out the plaintiff being able to procure a place in it. That the 
said Company made every exertion to procure and send off another 
extra train during the day, but were not able to do so from the 
want of sufficient supply of engines, carriages, or servants at the 
London station to meet the extraordinary influx of return excursion 
passengers required to be conveyed back to the country on that 
particular Saturday morning, although sufficient for the ordinary 
excursion traffic of the Company, and the plaintiff proceeded on 
the same day by the regular advertised excursion train, which left 
the said King's Cross station at *9.15 in the evening, having been 
kept waiting from before 6 a.m. This train proceeded to Doncaster, 
where it arrived at 6 a.m. on Sunday morning. There were no 
trains advertised to run on Sunday from Doncaster to Barnsley. 
And it was argued and submitted on the trial, on behalf of the 
defendants, that for the purposes of this action the plaintiff, having 
received the admission of the ticket being issued by the Great 
Northern Railway, should not make the want of a train from Don- 
caster to Barnsley on the South Yorkshire Railway any part of his 
complaint: that the practice of sending excursion trains from 
Yorkshire to London and back had been established by the said 
defendants above two months prior to the said 9th of August, and 
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continued until about the middle of October, and that during the 
whole of such period, except on the said 9th of August, the train 
which left King's Gross station at 6.45 on Saturday morning was 
always suflBcient to convey, and did convey, all persons who desired 
to be passengers by the same ; that the said train which left King's 
Cross station at 6.45 on the 9th of August as aforesaid consisted of 
more carriages and accommodated a greater number of passengers 
than on any other Saturday at that hour, and that it would have 
been unsafe to have despatched the said train with more than two 
engines, or with any greater number of carriages. A sufficient 
number of trains to convey all persons holding excursion tickets 
might have been despatched on the said Saturday morning long 
before mid-day with safety, if the Company had been provided with 
a sufficient number of engines, carriages, and servants for that 
purpose at the London station. 

It was contended, on the part of the plaintiff, that the liabilities 
of Railway Companies with respect to the carrying of passengers 
were the same as any other Company ; that the ticket constituted 
a contract between the plaintiff and the Company, and that the 
plaintiff having presented himself at the King's Cross station in 
time to be conveyed by the train at 6.45, the Company were bound, 
at all events, to find room for him within fourteen days from the 
date of his ticket, as a passenger in any train he might think proper, 
which was advertised by the Company as a return excursion train 
from King's Cross aforesaid, to the place from which he had taken his 
ticket, viz. Barnsley, and to which place the Company were bound to 
carry him, and that the Company were bound to find sufficient accom- 
modation ; and that it was no answer to the action to allege that the 
large influx of passengers was more than the train could convey. 

On the part of the said Company, it was answered and con- 
tended, that their contract was performed by despatching trains 
from London to the places aforesaid, at the times mentioned in the 
said advertisements, with such a number of carriages as could be 
sent consistently with the safety of the passengers, and that having 
at the hour of 6.45 a.m. on the said 9th of August, provided the 
utmost accommodation compatible with the safety of the pas- 
sengers, they were not liable to the plaintiff *s claim. They further 
contended, that they were not bound to furnish any additional train 
beyond those mentioned in the advertisements, and that they had 
performed their contract by conveying the plaintiff from London 
on the day on which he wished to return. 

B.R. — VOL. XCI. 65 
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vfith the certificates for twenty-five (l) shares, and requesting the 
return of the same, " together with the first instalment of 10«. per 
share, being a return to that amount of my paid-up capital in the said 
Company, pursuant to the resolution of the adjourned extraordinary 
general meeting of the shareholders held on the 24th of October, 
1848." That the five shares bought by W. T. Preston were parcel 
of the said twenty-six shares. That in the month of November, 1848, 
the said John Smith was paid the sum of ISL being after the rate 
of 10$. per share on the said twenty-six shares, pursuant to the said 
request and resolution, and gave a receipt for the same. That on 
the 22nd of December, 1848, and while the said J. Smith was the 
holder and proprietor of the said twenty-six shares, a bye-law was 
made and passed by the board of directors of the said Company, in 
due form of law, which '* Ordered, that the following bye-law be 
made and come into operation forthwith ; that all transfers of shares 
in this Company which shall hereafter be delivered to the secretary 
for registration, shall, before such secretary shall enter a memorial 
thereof in the ' Register of Transfers ' be laid before the directors at 
the first board meeting after the same transfers shall have been so 
delivered ; and the secretary is hereby required not to register any 
transfer of shares without first having received an order of a board 
meeting to that effect ; " and that a copy thereof was advertised in 
the newspapers and sent to each shareholder in the said Company in 
January, 1849. That the said bye-law had since the said 22nd of 
December, 1848, been and still was in full force and virtue, and the 
same had not been in any manner altered or repealed, and had never 
been, except by the said W. T. Preston, complained of by anybody. 
The affidavit of the Company's secretary further stated, that the 
certificates of the said five shares accompanied the said transfer, and 
had stamped and impressed thereon ** 10«. returned the 1st of 
November, 1848, C. M. W., Secretary." That on the 27th of October, 
1851, he was served with a copy of a writ of summons, at the suit of 
the said W. T. Preston, against the said Company, in an action on 
the case ; and that before the said Railway Company appeared therein 
a notice was served on the part of the said W. T. Preston, counter- 
manding such service ; but such action so commenced as aforesaid 
had not to his knowledge or belief been discontinued by any rule of 
the said Court. That such action and the rule obtained herein for a 
mandamus against the said Company related to the same causes of 
action. 

(1) Sic. Apparently a misprint for ** twenty -six." 
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The affidavit of the said J. Smith stated that he fully agreed and req. 
acquiesced and assented to the resolutions of the said Company made ^hs 
on the 8rd of October, 1848, the 24th of October, 1848, and the 15th Liverpool, 
of November, 1848 ; and that he always]acquiesced in and approved and 
of the bye-law respecting transfers of shares in the said Company upon-Ttkb* 
made on the 22nd of December, 1848. It was further stated that coLpany. 
W. T. Preston's father had filed a bill in Chancery against the Com- 
pany, to enforce the specific performance of an agreement for the 
taking of certain lands for the purposes of the projected railway, 
and that it was stated in the answer to such bill that an assignment 
had been made to W. T. Preston by his father, of the sum which he 
claimed to be due from the Company, and that it was believed that 
the mandamus was applied for on behalf of bis father and for a 
similar purpose, and not for the purpose of acquiring a bond fide 
interest in the Company. 

The Attomey-Oeneral {T. Jones with him) showed cause: 

The question is, whether the prerogative writ of mandamus ought to 
issue to compel that to be done which is required by the 8 & 9 Vict, 
c. 16, s. 15 ; and upon the facts as they appear here, the Court ought 
not to grant it. But, first, this is not a case in which the writ of 
mandamus applies at all. It is utterly impossible for the Company 
to carry out the railway now, and the present is no more than an 
attempt to enforce a matter of a private nature between the share- 
holders. In Rex V. The London Assurance Company (1) a mandamus 
was refused to permit a transfer of stock to be made in the books 
of the Company. 

(Lord Campbell, Ch. J. : The 14th and 15th sections seem to 
contemplate an acting ^efficient Company, and confer a legal right.) [ *287 ] 

Then it is a right enforceable by action. 

(LoBD Campbell, Ch. J. : In an action only damages would be 
recovered, and the full object of the party would not be answered.) 

If there is a personal injury, an action for damages may be 
brought, and in fact the affidavits show that an action has been 
brought against the Company. It would be trifling with the writ to 
grant it in this case, for in truth there has been no injury done to 
the party. Section 15 does not prevent the right to have shares 

(1) 5 B. & Aid. 899. 
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registered being made subject to arrangements between the share- 
holders, and }iere the affidavits show that such arrangements have 
been made as disentitle the applicant to have the shares registered. 
Smith was a party to and bound by those arrangements, and he 
could not transfer any greater right than he possessed himself to 
the present applicant, who had abundant notice of the state of the 
Company and of its having been abandoned when the transfer was 
made to him. (He was then stopped.) 

Atherton {T, Atkinson with him), on behalf of the secretary : 

The affidavits show that the application is not made bondjide. 
It is an attempt indirectly to aid the proceedings in equity against 
the Company. 

Bliss and Wheeler, contra : 

The real ground of objection seems to be, that this is not a bond 
fide application, and it is a new one ; but there is nothing in the 
affidavit to warrant that objection. 

(Lord Campbell, Ch. J. : What interest had Preston, before he 
bought the shares, in the way in which the Company should be 
wound up ? ) 

His interest as one of the public alone is sufficient The Company 
enter into a contract with the public, who have an interest in the 
railway being made, and in the matters connected with it. 

(Lord Campbell, Ch. J. : As one of the public, he might have an 
interest to compel the carrying out of the undertaking.) 

It does not appear that this is an abandoned Company. Even 
if these compulsory powers are at an end, the corporation itself is 
not, and it does not appear that they have not abundant funds. 



(Lord Campbell, Ch. J. 

shareholders.) 



They have returned the funds to the 



But there may still be some remaining. The Company had no 
power to distribute the funds in the manner they have done, and 
they may be considered to a certain extent the funds of the public. 
They referred to Reg. v. The London and North-Westem Railway 
Company (1). 



(1) 83 E. E. 758 (16 Q. B. 864; 20 L. J. Q. B. 399). 
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Lord Campbell, Gh. J. : Rko. 

This rule ought to be discharged; not however on the ground The 
that there was an estoppel running with the transfer of the shares, manchestsb 
or on the ground of the existence of the bye-law, or of the action j^^^stlb- 
being pending, although the latter would have been an answer if upon-Tynb 
the action had been pending; but it was not, having been virtually gompant. 
abandoned : but upon this ground, that it is quite clear from the 
affidavits that the applicant is not proceeding bond fide in becoming 
a shareholder in the undertaking. He clearly had no interest until 
July, 1851, and although at that time it does not appear that the 
undertaking was absolutely abandoned, yet it is not disputed that 
in October, 1848, a resolution was passed, suspending the further 
carrying on of the works, and for a return of the greater part of 
the amoimt of the subscriptions ; and so matters remained until the 
26th of June, 1851, at which time the applicant had acquired no 
interest whatever. Then, in July, 1851, he buys five shares, but 
quo intuitu ? clearly not with any notion of becoming a bond fide 
shareholder, with a view of the undertaking being carried out with 
effect. Then it is said that, as one of the public, he has an interest 
in ascertaining how the funds are applied ; but before the purchase 
of the shares he'could have no interest in that which is merely a 
shareholder's question inter se. He might as a landholder have had 
an interest in the completion of the line, but none whatever in the 
distribution of the funds. This application, therefore, is not, I 
think, made bond fide, and we ought not to interfere by the 
prerogative writ of mandamus. 

GOLBRIDOB, J. : 

I am of the same opinion; and I desire to rest my opinion 
entirely on the ground of the personal disqualification of the party 
applying. I give *no opinion upon the effect of the bye-law, or as [ *288 ] 
to whether the act of the members then forming the Company 
would estop those who became members afterwards from disputing 
what had been done ; bat simply on the want of bona fides on the 
part of the applicant. Preston, necessarily with notice of what had 
before taken place, purchases the shares. I say necessarily with 
notice, because the return of 10s, and the resolution are stamped 
on the back of the certificate of the shares when purchased by him. 
We cannot but see that it was not with a bond fide motive qua 
shareholder, that he purchased the shares, and I think, therefore, 
the Court ought not to interfere. 
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CooPBB title of the said W. J. Wells to the said lands, tenements and 
stephbkbok. premises, nor take due and proper care that the same should be a 
sufficient security for the payment of the said sum of money and 
interest. And further, the said plaintiff, confiding in the conduct 
of the defendant as such his attorney as aforesaid, forbore to sue 
for and recover his said debt against the said W. J. Wells, upon 
having a mortgage granted by him upon the said lands, tenements 
and premises as and for a sufficient security in that behalf. And 
the said defendant then caused to be prepared and executed a 
certain indenture relating to the supposed estate and interest of the 

[ *3d3 ] *Baid W. J. Wells in the said lands, tenements and premises as and 
for such sufficient security for the payment of the said 611. 2«. 6d. 
and interest as aforesaid. Nevertheless the said supposed title and 
estate and interest of the said W. J. Wells in and to the said lands, 
tenements and premises, and the said indenture and security, by 
reason of the negligent and improper conduct of the said defendant 
in the premises, were not, nor are, nor will be any sufficient 
security for the payment to the said plaintiff of the said sum of 
611. 28. 6d. and interest, but that on the contrary thereof the said 
defendant so carelessly and negligently conducted himself in that 
behalf, that by reason thereof the said plaintiff was forced to pay, 
and did pay, a further large sum of money in respect thereof to the 
damage of the said plaintiff of 601. and upwards." 

At the hearing of the said cause the following facts were tendered 
and received in evidence. That in October, 1849, Cooper, the 
plaintiff, who was a boot and shoe maker, instructed Stephenson, 
the defendant, as his attorney, to recover the sum of 611. 28. 6d. due 
to him from W. J. Wells, a shipwright working in her Majesty's 
dockyard at Chatham, and who was also a boot and shoe maker ; 
that upon these instructions being given, two letters demanding 
payment were written and sent by the defendant's orders to W. J. 
Wells. The plaintiff, having been sworn as a witness in the said 
cause, tlien stated, that on the evening of the said 16th of October 
he went to the defendant's office by appointment and there met the 
said W. J. Wells and the defendant ; that the said W. J. Wells then 
offered the plaintiff as a security for the payment of the said debt 
of 51/. 28. 6d. with interest thereon, a mortgage of a certain rever- 
sionary interest in certain houses and land to which he W. J. Wells 
said he was entitled; that the defendant, as the attorney of the 
plaintiff, advised the plaintiff to accept the said mortgage as a good 
security for the said debt, and to forbear from prosecuting an action 
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for the recovery thereof ; that the plaintiff, in consequence of the Cooper 
advice so given him by the defendant, did forbear from prosecuting stephensok. 
an action ; that on the 80th of the same month of October an 
indenture of mortgage was executed : which indenture is made 
between the said W. J. Wells of the one part and the plaintiff of 
the other part, and witnesseth that in consideration of the sum of 
611. 28. 6d. then due and owing from the said W. J. Wells to the 
plaintiff, and of 68. to the said W. J. Wells paid by the plaintiff, he 
the said W. J. Wells did grant, release and convey unto the plaintiff 
and his heirs, the entirety or parts and shares of him the said 
W. J. Wells of and in seven freehold houses with their appurten- 
ances, which, by the will of William Wells then deceased (the 
grandfather of the said W. J. Wells), were devised unto his wife for 
life, also then deceased, and then unto his (the said testator's) son 
William Wells (the father of the said William John Wells) for life, 
and after his decease to his widow (the mother of the said W. J. 
Wells), to receive the profits thereof for the maintenance of his 
children by her begotten, and hold the same for their sole use and 
their heirs and assigns, and after his and her decease, his will was 
that the property should be distributed amongst their children so 
that each might have an equal part thereof. And by the said 
indenture of mortgage it is stated that W. Wells (the son of the 
testator and the father of the said W. J. Wells) was at the time of 
the making of the said indenture of mortgage living, and that his 
said wife was also then living, and that the said W. J. Wells was 
one of their children, of whom seven were living at the time of the 
decease of the testator ; and by the said indenture the said W. J. 
Wells grants and conveys all other hereditaments and premises, 
and parts and shares thereof, and all other estates and effects, 
together with the said freehold houses and premises devised to him 
by virtue of the said will unto and to the use of the plaintiff, his 
heirs and assigns, to hold the same subject to the life estate of the 
said W. Wells (the father of the said W. J. Wells) and of any widow 
who might survive him. And it was provided that if the said W. J. 
Wells should pay unto the plaintiff the sum of 611. 28. 6d. with 
interest at the rate of 61. per cent, per annum within six months 
from the day of the date of the said indenture, then the grant and 
assurance thereby made should become void. And the said W. J. 
Wells did ^thereby covenant with the plaintiff that he would pay to [ *2h ] 
him the sum of 611. 28. 6d. with interest for the same after the rate 
of 61. per cent, per annum from the day of the date of the said 

R.R. — VOL. XCI. 56 




a bios OliS AAS 712 



